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CASES IN CHANCERY, 

&c. 

iSlS, 58 Geo: III. 



The WARDEN and MINOR CANONS of St. 

PAUL'S V. KETTLE. -.^.^ 

KETTLE V. The WARDEN and MINOR CANONS i8i:f 

of St. PAUL'S. Jl% ii. 15. 

THE bill in the first of these causes, filed by the War*' ^ Decree for 
den and Minor Csmons of Si, PauPs, and their l*^w««»» *l^ « ^* 
stated their title as Parson and proprietors of the Church ^t£p««md 
of St. Gregory^ under Letters Patent, ^ Heru 6. to all uoder the Sui^ 
tithes, &c. within that Parish ; and the decree made on the tute 37 Um. 
23d of February^ 1545, in pursuance * of the Act of Par- 8- «• 1? 5 the 
liament for tithes in London: (a) by which it was direct- ^"SiTimy 
ed, that the inhabitants of London should pay tithes at the cerui^cus. 
rate of %9. %^ in the pound, tomarjr pay- 

The bill also stated the Act of Parliament (h) for re- ^.^Jl"*'* 
building the city of London^ uniting the Parishes of SU %\\ii^ p^y. 
■ Mary Magdalen^ Old Fish Street^ and St. Gregory^ and the mentwiU ex- 
Act (c) fixing, among othc;rs, the tithes of those two Pa- empt an indi- 
vishes at 120/. ; both mose Acts saving expressly the right If^^JjfJj^"** 
0f the Plaintiffs, Parson and proprietors of the Church of ^^^^^i^,^^. 

jcieiit time to 
acquire the character of customary; though within time of memory, and not general 
tbroogh the place or Parish. 

Mere non-paymenC of the tithes under the Statute is not an answer ; as it would .not 
be to the ckim of tithe at Common Law. 

An issue refused under the circumstances: 1st, mis-pleading; the Defendants not 
stating customary papoents b^ their answer; but adopting sre tenut payments, disclosed 
by the answer to their cross-bill, instead of moving for leaTe to file a supplemental an- 
swer : 2dly, the improbability of esUblishing those payments after two unsuccessful 
trials at' Bar in anodier cause. 

CaJ 9tat 37 An. 8. c. 13. ' CV Stat. 23 Ch. % c. 11. 

fcj 93 and 23 CA.;3. c. 15. This Statute is more confined than tha 
37 Km. 8. c. 12. •The Statute of JKmry extends both to lay impropria- 
tors and spiritual persons, while the Statute of Charlet applies to preach - 
iag Ministers only. PFard t. Btider, OwOL S3S. 

Vol. II. 1 



% ' * Ca8B0 inGharcbeiT. 

18t3. iim Gregory^ to fcceive all tithes, &c. within that Pariah, 

^■ v **^ as befbre ; and the bill prayed aa account of tithes due*^EDm 

The WAuin the Defendants, occupiers of houses within the Parish. 

C*^Yof''sT ^^^ Defendants,. by their answer, stating their belief, 

^PWs '^^^^ ^^ ^^^ ^'™^ ^^ ^^^ decree of 1545, less sums than 2s. 9d. 

V, . in the pound had been accustomed to be paid for tithes in 

Kmxs. respect of the houses, occupied by the Defendants, or the 
siffcs thereof, insisted, that they ought to pay only such 
aums as had been so accustomed to be paid at the time of 
the decree ; and, ^^ as evidtmea of such accustomed pay- 
^^ ments,'' they alleged, that no tithes, or yearly payinents 
in the nafure of tidies, have ever, since |he said decree, 
been paid at or after the rate of ^. 9J. in the pound rent ; 
and, as further evidence, that it does appear from docu- 
ments in the possession of the Plaintiffs, that from the year 
1595 to the year 1763, (with such interruption only in 1661 

[ 3 ] as after mentioned,) leases of the tithes of the said Paf-ish 
were, from time to time, let to certain inhabitants in trust 
for the Parish at large, at annual rents ; which varied but 
little before 1630; and have, since that period, been inva* 
riable; and upon fines,.calculated, except in three instances, 
after the rate of 50/. upon every renewal, where fourteen 
years of the former lease were unexpired ; whereas, if the 
said tithes had been payable at the rate of 2s. 9d. in the 
pound, the fines and rents upon.such renewals would con- 
tinually have increased ;. and would, even in 1661, have 
amounted to nearly ten times the value so paid by the Pa« 
rish to the Warden and Minor Canons as fine and rent; 
and, as further evidence, that it did appear from the re* 
cords of the Court of Exchequer ^ that in 1661, the Warden 
and Minor Canons granted a lease of the tithes of the said 
Parish to Thomas Morris and Ann his wife, for twenty-one 
years ; that Morris and his wife, in 1661, filed their bill in 
the Court of Exchequer^ against Turner and other inhabit- 
ants of 4^^ Grr^^f^, .claiming payment of tithes after the 
rate of 2s. 9d. m die pound, or.acconling^o the ancient ac* 
customed payments,' if such there were ; • and that the De- 
fendants in that suit, by their answers^ insisted, as these 
Defendants now insist, that there existed at the time of the 
decree in Hen. 8, a certain accustomed .payment for the 
premises respectively occupied by them, less than after the 
rate tii%s.9d.vi the pounds 

The answer further stated, that upon the hearing of that 
cause issues were directed, to try the fact of such accus- 
tomed payments ; upon the tcial of which issues it was or- 
dered, with consent, that a iuror should be withdrawn, and 
the difference referred to the then Aitometf ^General; that 
no traces are to be found of the award mad^ fcy The Attor^ 
ney-General: but it does appear by documents in the pos- 
session of the Plaintiffs, that the claim io tithes^ after the 
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rate of 2«. Ml in the pound, was abandoned ; that the kaae, 1M3. 
grantad to JUarria and wife, was surrendared ; and in the ^"^y — ^^ 
year 1666, a leaae for eighteen years was granted by the TheWAuur 
Wsrden and Minor Canons to certain inhabitants in trust *^ ^'^^^ 
for the Parish, at the same rent which had been before, and ^^"p^^., 
ever after continued to be, the rent paid by the Parish for «. 
the tithes* Ktm.!. 

As further evidence of the said accustomed payments, 
die Defendants alleged, that during the usurpation of Crom^ 
-well no tithes were paid in London; and it does appear from 
tfi entry in an ancient book belonging to the said Parish of • 
SU Gregory^ that at a Vestry, held for such Parish id 1661, 
for the purpose of renewing the collection of tithes, certain 
persons w^re appointed by the said Parish to examine the 
new tithe book with the old book ; thereby demonstrating, 
diat the said tithes were dien paid, not after any equal rate 
of payment, according to the rent, but afteribme ancient 
book or nril ; and, as further evidence, that the last of the 
leases, usually executed bv the Warden and Minor Canons, 
was sofiered by the Parishioners to ei)>ire in 1 760, refusing 
to renew ; considering it disadvantageous to them by rea- 
son of die losses sustained in collecting. 

The answer then rasisted, that the intent of the Act of 
die 22d and 23d Chaa, 2. was to substitute in the Parishes 
irtiich had suffered b.y the fire, certain annual sums for the 
maintenance of the Ministers in lieu of tidies, payable un- 
der the decree of 1545, by reason that the said tidies had 
become uncertain in collection from the fire having taken 
away many houses, and altered the foundations of others ; 
diat an annual payment of 120/. was thereby directed to be 
made in lieu of tithes to die Minister of the Parish of St. 
Gregory and Su Mary Magdakn^ which were united by the 
said Act, and to be paid propbrtionably by the said united 
Parishes ; asfd that die last clause in the said Act, provid- [ ^ ] 
ing, that die Warden and Minor Canons, notwidistanding 
diat Act, should continue to enjoy all dthes, as they former- 
ly had or lawfully might have done, was totally inconsistent 
with the general spirit and intent of that Act ; subjecting 
the Parish d^Su Gregory to an unequal and douUe pay* 
ment, by charging upon the said Parish, in common with 
the others mentioned in the Act, a new and certain annual 
maintenance to the Minister in lieu of ddies, continuing, in 
dmt paiticular Parish, .the tithes also. 

The answer further stated, that from transcripts in the 
registry of the Diocese of London^ the first assessment un- 
der the Act of 22d and 23d Chas. 2. was made in 1672, and 
the second in 1661; which second assessment had ever since 
continued die assessment by which the Minister's mainte- 
nance is apportioned and collected in the said united Pa- 
rishes. The amount charged upon Su Gregory by the as- 



5 * dASEfll Df. COitflOBEY. 

# 

1813. seasmeats, for its proportion 0f the Minister's msuiitenanGe, 
^*- v *^ was 90A 16«. 8^. which sum was by the assessments divid* 
The Wasssv ed among the then occupiers in the nature of an equal pound 
and ^''o^ rate upon the rent or value of the property respectively oc- 
^'pac^s ^* cupied by them ; and the sums assessed in respect of tlif- 
V. ferent pr9perty in the assessment of 1681, hftve, with very 
KcTTLi. few exceptions, ever since been c(K|tinued thereon. The 
accustomed payments (if any) due to the Warden and Mi- 
nor Canons m the nature of tithes, amounted to something 
about the same sum as the proportion of the Minister's 
maintenance ; and the necessity of making an equal pound 
rate fof th^ Minister's maintenance introduced into the Pa« 
rish the notion of an equal pound rate for the Minor Ca- 
nons' tithes :^each Defendant alleging, that up to 1/92, 
(from which period the bill claimed the tithes) he paid 
^ in respect or the premises occupied by him in the said 
^ Parish, th# annual sum of," &c. ^^ for the Minister's 
[ 6 ] *' maintenance, and also the like annual sum of," &c^ ^ for 
" the Minor Canons' tithes." 

The answer further alleged, that the Plaintiffs were pos- 
sessed of a certain book, entitled, ^^ a Register of the Lands 
^^ and Tenements belonging to the Minor Canons :" in which 
is the following entry-^^^ The annual rate or sum of money 
^^ yearly 120/. in lieu of tithes for the incumbent of the 
^^ united Parishes of «$*/. Mary Magdalen^Old Fish Street^ 
^^ and St. Gregory J assessed by us, whose names are sub- 
^^ scribed, by virtue of a decree of The Lord Chancellor^ 
^^ bearing date the 25th day of Febrtuvry^ 1672; which aud^ 
• ^^ rate is levied upon the Parish of St. Gregory by an equal 
^^ and proportionable rate with the aforesaid Parish^ over 
*^ and above the full tithes due and payable to the Warden 
^ and Minor Canons of St. PauPs^ according to (he satd dcr 
"cree." . 

This entry is followed by the names of pei^ons who apn 
pear to have been the inhabitants of the said Parish of St. 
Gregory about the year 1762 ; and opposite to each name 
are set two columns of sums : the first column, being 'Some- 
tim^s entided ^^ last rate," and sometimes ^^new. rate;" and 
the other column being sometimes entitled ^^ ft^t rate," and 
sometimes ^^ ancient rate ;" and at the foot, and within the 
lines which form the first column, is the following memo- 
randum : ^* Note, that all within this apartment is as it was 
^ last rated for the Petty Canons' tithes, from March the 
" 25th, 1676, to March^ 1677." The " first rate" is a copy 
of the assessment of 1672, but the ^^ last rate" is not a copy 
of the assessment of 1681. 

The answer further alleged, that upon a comparison of 

the transcript roll of 1672, with the transcript roll of the 

rate of 1681, it would appear, that a very great propor- 

[ 7 ] tion of the- sums is precisely the same in both rates ; and 
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tbey differ OBiy in sii«^h mahnAr as might be expected from 1813. 
die ditiYge of condition and improvement which in nine ^^ v *-^ 
years would happen in the property assessed ; but, upon The Wabdiit 
comparing the columns or names in the said Register Book, ^^ ^'7*? 
entitled ** last and new rate,'* with the assessments of 1672 J"^*, 
and 1681, it will appear, not only that the sums therein are v. 

not the same as those in, either of the said two assessments, K>ttu. 
but that they bear no ndation or proportion thereto ; being 
sometimes treble, sometimes double, and sometimes less 
than, the sums in die rates of 1672 and 1681 ; from whence 
it appears, that the ^ last and new rate" was not one of the 
rates madie for the Minister V assessment, as supposed by 
the writer of it ; and that it was not an equal poundrrate, 
by reason that it bears no relation or proportion to the two 
t>ther rates, which were clearly pound rates ; but that, from 
the memorandum at the foot, it manifestly was the rate by 
which the Minor Canons' tithes were last collected, from 
Miarchj 1676, to March^ 1677; and that, not being a pound 
rate proportioned to the then value of the premises occu- 
pied, it mitst haw been an ^* ancient rate." 

The answer, then insisting, that such rate does contain 
the aneient acciMtomed payment within the Parish, for or 
in the nature of tithes, and that the Defendants ought to 
pay for tidies (if any thing) only such ancient sums as in 
the said rate are charged up<5n the premises now respec- 
tively occupied by them, or upon the sites thereof, or the 
buildings then thereon erected and built, concluded by 
stating, that the Defendants have no mean$ of ascertaining, 
what particular sums are charged in the said rate on the 
premises now occupied by the Defendants ; but the Plain- 
tift, in an answer to a cross-bill, filed against them by Ro- 
bert Morris^ fa J did state, that they had used great dili- * 
gence in tracing out, and had thereby learnt and could dis- 
tinguish, except in a very few instances, as they believed, [ 8 ] 
the pstfticular premises, inentioned or referred to in the 
said two assessments in the said Register Book, which 
were then occupied by Morris and others, Plaintifis in such 
cross suit, as well as by the other inhabitants of the Parish 
respectively. • 

The Defendants, by their cross-bill, stating the several 
matters alleged in their answer to the original cause, prayed 
a discovery. 

The Warden and Minor Canons, in their answer to the 
cross-bill, stated, that in the 4th and 5th of Philip and Mary^ 
a lease of the tithes, or payments in lieu t)f tithes of ^S*^. 
Gregory^ was grant^ to William Beswicie for 21 years, at 
the yeariy rent of 25/. : that in December ^ 1595, a tease was 
granted, in consideration of some fine, (the amount of 

faj 9 r^. 155-^16. 
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181^4 which is not ataleil in the letMe,) in trust for file Paerishioa-' 

Vi'-v^*^ ers, for 21 years, at the annual rent of 3r/« for the first three 

The Wabbsh years, and 38/. 8«* for the remainder of the term ;^whtch. 

and ^'^^ lease was renewed, and leases of the tithes, from time to 

PauT's '' ^^^^% except during the Rebellion, until the lease, which 
V. expired io 1763, as after stated, were granted and renewed 

Knru* by the Minor Canons for the time being, to certain ctf the 
inhabitants of the said Parish, in trust for the others, oa 
payment of fines ; but which leases were not granted nt in- 
variable yearly rents ; and the fines, paid on tne renewal of 
such leases, varied only in proportion as more or less of the 
said term's of 21 years happened to be expired ; stating, aa 
instances, a fine of 200/, paid on a lease, in 1630, for 2i 
years, on surrender of a foimer lease, of which eleven years 
were unexpired ; on another lease, granted in 17CX), ior the 
like term, on the surrender of a former lease, oJF which 16 
years were unexpired, a fine of 100/.; and on a lease grant* 

{ 9 ] ed in 1707, of which seven years were unexpired, a &ie of 
SOL • The answer admitted, that the sums assessed in re« 
spect of the different premises in the assessment of 16ftl, 
may have been, with very few exceptions, ever since con- 
tinued upon the same premises, or upon the sites thereof^ 
or the buildings, from time to time diereon erected ; deny- 
ing that the accustomed payments amounted to something 
about the Minister's maintenance; stating, that when a sur- 
vey was made of all the Ecclesiastical Benefices, under the 
Statute 25 Hen. 8. c. 3« the tithes oiSu Gregory were esti* 
mated at 19A 7#. 6^; that in 1636 they were estimated at 
140A, and in 1676 at 100/.; and denying, that the lastand 
new rate was an ancient rate ; or contained the ancient ac- 
customed payments within the Parish for or in the nature 
of tithes. 

Mr. Leach, and Mr. Roupell, for the Defendanis in the 
Jirat Causes — ^The proper Forum for the decision of diis 
question is a jury ; and that was your Lordship's optnion 
in . The Warden and Minor Carnms of St. Paulas v. Jkbrru. 
fa J The Defendants, having no other xneana of proving 
the exceptions, on which they rely, than by reference to the 
rate in the possession of the Plaintiffs, for that purpose filed 
the cross-bill ; the answer to which has disclosed, what are 
the particular payments substituted for those established by 
the Statute and decree. The different leases, granted by 
the Warden and Minor Canons fi^r the time being,* are ut- 
terly inconsistent with their present daim, as being iireeon- 
cilable with an increasing value ; standing on the basia of a 
permanent value, never fluctuating even by the most oppo- 
site events; neither rising with the increasing value of pro* 
perty, nor falling with the diminished value of currency, 

r<ij 9 r«. 155. 
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Prom 1630 to 174^ the samtefirent is invariably reserved ; 1813. 
and from 159S to 1630^ the difference is mereljr two or three ^^■ v *-^ 
pounds ; probably resulting from the ease of difficulty of The W^vdw^ 
c(dlecting the customary payments. The fines will not af- rJ^^^^^^^ 
brd any conclusioamore favourable to the Plaintiffs ; being Pair's 
from 1707 to 1742 precisely the same on every lease ; and v, 

the quantity of^ each term unexpired at the periods of re- Kims, 
newal, is not in a proportion that can ibrm the foundation 
of any ar^^ument. The greatest fines are those of the most 
distant dates; a fact as little to be reconciled with the no- 
tion of an increasing value of the tithes in proportion to the 
depreciated currency, as the uniformity of the rents. Upon 
that hypothesis, in 1630 the fine ought to have been 600/. 
instead of XOL This variation may be thus accounted for. 
The lessees, finding difficulties in the collection, which they 
had not foreseen, and sustaining losses they had not calcu- 
lated upon, would naturally, on each jsuccessive Yenewal, 
stipulate for a reduced fine. 

The next ground of defence is the suit in the Court of 
Exchequer^ in 1661. It is true, the award of The Attorney ^ 
General is not forthcoming ; but the fact, that a new lease 
was granted, three years a&rwards, at the old rent, is equi- 
valent. The question returns to this : whether the defend- 
ants have shown the existence of payments, substituted for 
those prescribed by the Statute and decree; your Lordship' 
hainng expressed a decided opinion, that the Statutory pay- 
ments never have in fact existed ; and the whole of these 
transactions incontrovertibly prove, that 2«. 9d. in the pound 
never prevailed 9a a payment in this Parish ; but that there 
always has been an ancient customary payment in lieu of it. 

Mr. Richarde^ Sir Samuel Romilly^ and Mr. Wetherell^ 
for the Plaintiffs in the original CVwi*^.— TTiiafis merely a 
re»hearing of the catise of The Warden and Minor Canons [ 11 ] 
of St. PauPs V. Morris. The Plaintiffs, in their character 
ot Rector, must recover the payments according to the Sta- 
tute, unless the Defendants can prove custohiary -payments 
in lieu of them. The attempt to plead these alleged cus- 
tomary payments^ as a Parochial msnius^ which clearly they 
aiernot, fails altogether in proof. If the Court would let 
the Defendants into proof of a Parochial modusy the leases 
furnish evidence in opposition to its existence. The ar^- 
ment, drawn from the unifidrmity of the leases, is erroneous. 
They vary in renu and fines ; a fact inconsistent with a set^ 
tied cu^omary payment : nor have the Defendants shown, 
that the leasees invariably received the same customary 
payments from the Parishioners. The rates are not more 
iavonraUe to the^efence ; rather iumishing evidence against 
the existence of a modus. In all cases where a modus is 
set up, it should be stated with clearness and precision ; 



J 
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1813. though this .is less material in an answer than a bill. Ca) 

^*- v *^ Not one of the Defendants mentions the sum which he con- 

TheWinmnr siders as the modus; all alleging, that they are unable to 

•nd^MiKoa ^^^^ j^y. fnodus: yet, on an allegation so vague, an issue is 

^▲vl's ' 3skc^9 ^or ^he purpose of establishing as mtxhises certain 

V. specific sums never mentioned in the pleadings. In some 

Knm. respects, .the Defendants assimilate diem toiann moduses: 
but then they ought to state., not merely die precise sums, 
but the specific property covered ; eadi setung up his own 
individual modua^ and specifying his property covered by it. 
There is no instance, where the Court has dispensed with 
a Defendant's setting out the specific sum which he alleges 
as a modus. Had these Defendants, however, proved all 
they allege, it is difficult to conceive, how the Warden and 
Minor Canons could be bound by rates, made, not by them, 

[ 12 ] but by the lessees, contracting for themselves. The infer- 
ence, drawn from the decrease of the fines in latter periods, 
proceeds on the supposition that this is a Parochial modus. 
Their fluctuation proves no more, than that the WardeUe 
and Minor Canons, like most other Ecclesiastical Bodies, 
have been very negligent of their interest. Your Lordship 
has fa J said, that the customary pa3rment, alluded to by 
the Act' of Hen. 8., was not necessarily to be carried back 
to the time of Richard th^ First: but it is not proved to 
have existed at any time before the Act. If, as is alleged, 
the 2«. 9d. in the pound was for a time after the Fire of 
London not collected, the reason probably was, that the mi- 
sery and poverty which followed that calamity induced die 
Warden and Minor Canons to forego for a time the full 
exaction of their rights. 

Mr. Leach^ in Reply. — All that has been decided by your 
Lordship and the House of Lords, is, that a new trial should 
not be granted. The Statute of 37 Hen. 8. says ( b) that 
there were certain places or districts paying less than 2«. %/• 
in the pound ; not pointing to individuals, 'fhese occupiers 
say, the Parish of St. Gregory was one of those places. • 

Is not this a case, in which, to use your Lordship's words, 
the Court would exercise its right of deciding without an 
issue *Wery tenderly and sparingly ?'' The Warden and 
Minor Canons appear to have renewed, at a rent of 40/. 6«. 
8^., when, had they been entided to the 2s. 9d. in the pound, 
thiy might have demanded at least 800/L They cannot be 
represented as having acquiesced in their loss, or as inat- 

[ 13 ] tentive to their interests. These suits too strongly prove 
the reverse. The property covered is described m a man- 

faj See Seoti ▼. SmUb, ante^ vol. i. 145, uid the references in the 
notes. Woody, Wratf, QwUL 1457. Attotr. 838. 

ff^J V- 13. See 9 Vet. 165, md Bennett ▼. Trepoit^ 2 QwiU. 639^ 
fbj c. 12. ». 18. 
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ner petfectly inteUtgible to the Plaintiffs; who know the 1813. 
site of each house, and can state what stood on each fbun- u^y-«i«' 
dation fifty years ago. If the precise amount of the cus- The Wardbk 
tomary payments is not suted, the Plaintiffs are referred to J^ ^*f*s 
the rate, which they admit to be in their possession ; and ^p"^^>s 
that they are acquainted with its contents ; a mode of plead- v. 

ing unquestionably suf&cient to put them in possession of Knr&K. 
the amount. 

Ti^e Lord Chancellor. Under the two Statutes of 
Henry 8, and Charka 2, Ca) it is clear, that the Plaintiffs 
in the original cai^se are entitled to 2«. 9d. in the pound, 
unless the inhabitants can protect themselves under the 18th 
clause of the Statute of Henry 8, directing, that where less 
hath b<An accustomed to be paid for tithes, the payment 
shall be ^* after such rate as hath been accustomed." The 
opinion of Lord Chief Justice Eyre was, that this Statute 
was never intended to give to individual houses the benefit 
of customary payments, except as applying not only to in- 
dividual houses, but generally to some place ; that it wu 
rather a parochial payment, than a payment attached to iiP r 
dividual houses. That opinion appears to me to be well 
feunVled: but it is impossible, at this day, to act upon it: 
many cases having established, that an individual house 
may be protected, provided the owner or occupier can prove 
a customary payment in this sense, that previously to this 
Act of 1545, that payment had been so long made as to 
have acquired the character of customary payment with re<- '* 
gard to tithe ; and the construction is not, that it must be a 
payment time out of mind, but, if that payment has been 
usually made during such time as to have acquired in the 
Ecclesiastical Courts the character of a customary payment, 
the Statute operates upon it. 

That was decided in WUBamson v. Goslings (a J a very [ 14 ] 
leading case ; which proves that to be the laMc at this day. 
Gosiing was the owner of four tenements ; three subject to 
customary payments, the fourth not. He pulled them all 
down, and upon the site erected two new tenements ; and it 
was contended, that from the change in the nature of the 
premises, the customary payments could not attach : but the 
-Court of Exchequer held, that the payment was to be com- 
pounded of the value of the three customary payments, and 
the tithe, at £«. 9d. in the pound, for so much of Che pre- 
mises as was erected upon the site of the fourth tenement, 
to which no customary payment had been applied. 

There is no doubt, therefore, that, if these individuals 
can prove, that before this Statute a sum of money was rais- 



( aj SUt. Sr An. 8. c. 12. 22 Ch, 2. c. 11. 
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IBIS* ed upon each house, and so long before as to have acquh^' 
^■y— ^ the character of a customary pa3nnient, to so many houses 
The Wahdvh as it can be applied to it is in Law applicable ; though there 
Mid Mwom jg u^j gmjji general custom through the place or Parish. I 
^*Paul's ^ repeat ifrhat has been said in many late cases, that, what* 
V. ever may be the probability that 2tf. 9d. in the pound never 

KettiiS. was paid in this Parish, (and I do not retract the belief I 
expressed in the case of these Plaintiffs against Morris^ fbj 
that it never was paid,) yet I cannot regard that fact as 
more than negative evidence, strong negative evidence, if 
connected with material positive evidence, that there must 
have been some other payment due from the parishioners : 
but, I apprehend, it is equally clear, upon grounds lately 
discussed, and clearly established, in the House of Lords, 
that in this case of a claim of this payment, as in^the in- 
stance of a claim of tithes more strictly, it is not sufficient 
for the Defendant to say against the claim under the Sta* 
[ 15 ] tute, as it would not be sufficient against the claim at Com- 
mon La%v, that the Plaintiffs never had received the 2s. 9d» : 
but it is incumbent upon the Defendant to show himself to 
« %e entitled to the benefit of that decision, by saying, that he 
is the occupier of premises, describing them, to which those 
customary payments, which he can specify, can be proved 
to have attached previously to this Statute of 1545. 

So the law obliges me to dispose of all the argument, 
from the circumstance, that the Parish were, through cen* 
turies, lessees of the tithes from the Minor Canons \ as in 
the case of St. Bride^s Parish, where the same thing occur- 
red ; that the tithes were let at such comparative value, that 
it was impossible to believe, that 2^. 9d. was conceived, ei- 
ther by the Minor Canons, or their lessees, or the parish** 
ioners, to be the sum ; the fines, with the rent, bearing no 
pix>ponion to the magnitude of that payment. The answer 
to that is, that they must have the 2«. 9^. unless some other 
rule of tithing can be established, founded on the fact of a 
customary payment of a certain, less, specified sum, due 
when this Statute passed. It is therefore to no purpose to 
lament, howe^rer lamentable, that this has gone on from cen- 
tury to century, in so amicable a way, that the parties seem 
to have forgotten what was due to themselves ; not pre- 
fer ving evidence of the payments they insist upon as cus- 
tomary. 

Supposing this to be the law, the question remains as to 
the pleadings. Upon the answer to the original bill, it is 
impossible to say, they have so pleaded their exemption as 
to entitle them to an issue. That is established by the late 
case in the Court of Exchequer ; but it is said, if the Minor 
Canons knew what were the customary payments, and the 

C^J Th6 Warden and Mmr Canmi of St, jPauP* T. M»rri9, 9 Ftf*. 155. 
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occttpiers do not know, that they did not, m their origiml 1813. 
answer, state those payments from incapacity to do so ; and s>m ^ -^J 
it is against conscience to let the PlainliiFs * take advantage The Waush 
qf that omission, when by making a discovery they can re- •"** ^* f*? 
move the obligation. Therefore, it is said, the cross-bill ^"p^^^>t 
was filed ; and the Minor Canons have made a discovery v. 

of this book, and the pvemises ; that the answer to that cross- KcrrKs. 
bill must be taken with the original answer ; and therefore [ * 16 ] 
the ei»mption is well pleaded. 

I think it is impossiUe to maintain ^at proposition. The 
Defendants, having obtained this discovery, ought to have 
moved for leave to file a supplemental answer: and the 
Court will not take an argumentative answer that it may be 
so : but, when to a biU for tithes, a modus^ or customary 
payments of this kind, are pleaded, the Plaintiff has a right 
to call upon the Defendant to set out upon his oath, his be- 
lief that it is so. I will, however, take it, as if they had^ 
in the original answer, pleaded technically and properly, 
that this column in the book produced, provided the pre- 
mises can be identified, points out the customary payment 
for each house ; and examine, whether it is possible, that 
this can be so probably made out as fact, that issues ought 
to he directed* 

First, though this is not a parochial exemption, yet from 
die natuiie of it each parishioner must insist, diat every 
house, or nearly ev^y house, is covered by some payment 
peculiar to it, not the same in amount, but the same in this 
respect, that it is a customary payment ; and there is no 
evidence, by which they can n&ake out their houses to be so 
covered, that would not prove a customary payment equal- 
ly fiar every house, identified with those of the rate of 1676. 
This has been tried twice ; and the materiality of this old 
rate of 1676, as distinguished from those of 167& and 1661, 
was fully considered. It was the very circumstance, which, 
in aid of others that were not equal to the effect contended^ 
was mainly relied on in the triaL 

My opinion, that I was right in refusing a new trial here, [ 17 ] 
and joinmg in refusing it in the House of Lords, is con- 
firmed bv a more accurate examination of this rate. It is 
supposea to have been nuide in 1676. The suit in the Court 
of Exchffuer was relied on ; which accounts for all thes# 
animosities and ouarrels, by a suggestion upon the record, 
that the Rectors found it excessively diflkult to collect such 
small sumsi from an infinite variety of persons, continually 
cbasging ; and were therefore very glad, when they could 
keep the matter quiet by getting the Parish to become the 
lessees. The bill in that suit was filed against several De- 
fendants, eight or nine ; who, in 1661, ^eaded with great 
accuracy customary payments ; most technically stating the 
houses, and the sums applicable to them. If those sums, 



17 Gasbs hi Ghakqb&y. 

1813. staled in that year by a very considerable body of Defend- 

^^-N*^^ ants as customary payments, were really customary pay-* 

The Wasssv ments, and the rate of 1676 is to be taken as establishing the 

and ^^Y^ customary payments in the Parish, it is diiEcult to conceive^ 

^^Au^'s ^^** ^^^ payments alleged in 1661, would not be the pay* 

V. ments in 1676 also* Examining the answer, pat in in thai 

Knru. cause in 1661, with this rate, you would expect to find the 
rate containing the same sum, paid for the premises, (to 
take one instance) of Sir ■ Turner , as he had in his 

answer, in the Court of Exchequer^ stated as the payment, 
upon his oath« It is tihe more remarkable, as this rate is 
signed by him. In his answer, he states the customary pay- 
ment as 13j. 3i/»: but here is his name to the rate, contain- 
ing a perfectly di£ferent sum ; and I .have traced the varia- 
tion through many others. The names oC the Defendants 
I cannot &cid : they probably had changed their habitations. 
But as to the payments the other Defendants set up, if they 
were the ancient payments, though there had been a change 
of inhabitants, yet the ancient pajrment for a house in 1661, 
must be the payment attaching upon the same house in 1676«. 

[ 18 ] I find in this rate of 1676, but one instance of a payment 
corresponding with the answer. 

There is another way of putting this case. It is impossi- 
ble to ascertain when this note was written at the bottom of 
this column, as it is without date ; but it is remarkable, that 
the sums thus rated upon that Parish, amount within a trifle 
to the payment of 120/. for the maintenance of the Minister. 
After two trials at Bar, when it is admitted that through 
centuries there has been no customary payment, and no man 
has been able to say what it was, where there is no evidence 
before me, that there has been a customary payment, when 
clearly there has been none, and payment by assessment is 
proved, repeating, that tMs Court, though it has the power 
of deciding upon fact, as well as law, ought to be very cau- 
tious in deciding upon doubtful facts, I ask, is this a case 
that I ought to send to a jury i As the answer to that ques-. 
tion can admit of no doubt as to some of the Defendants, 
not identifying their houses, so as to others, this is a de- 
fence in common with those who have tried the question on 
behalf of all having that defence in common ; and having 
heard all that has' been observed upon this old rate, which 
is the only positive evidence, supposing it evidence of a 
customary payment, as it is not, my conclusion is, that by 
permitting this to go further, I should give a mere chance: 
therefore, this sum of 3^. 9^/., though I believe it never was 
paid, must be paid, unless the Defendants can in some legi- 
timate way make it probable, that some other payment has 
been made« Of that there is no probability ; and therefore 
the decree must be for the payment of 2s. 9d. against all the 
Defendants. 
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LORD AND LADY PERCEVAL v. PHIPPS. jifeysi. 

June 3. 

- THE bill stated, that between August^ 1812, and Aprils Copyrig^ht in 
1813, Lady Perceval wrote and sent to the Defendant Mit- private letters 
ford several letters of a private nature, in the confidence JS^JrhSlJ- 
that he would not part with them, or commun^ate the con- ter tnmtmis- 
tenta to any persons ; and that he would neitlter publish slon, and pTo« 
them, nor permit them to be published ; that Mitjor'd^ in f^^^^/ 
breach of the confidence so reposed in him, delivered such |^^t pub- 
letters, or some of diem, to the other Defendant Phipft^y to lication. 
the mftent that he should publish them ; and accordingly Injunction 
PhippB did, on the 2d of May^ insert and publish in a pub- ^^^"^ Pf '*" 
lie paper, called TheNeun^ published by him, a letter, pur- i^tt^Soeged 
porting to be one of the said letters, so written and sent by to have been 
the PlaintiiF to Mitford; and he in the same manner an«* obtained fronr 
nouneed an intention of continuing to publish the other let* t!b*^^^ ^ 
ters. The bill prayed an injunction, restraining the De- wengentm 
fendants from prmting or in any manner publishing the said confidence, 
letters, or any of them, and from panting with them, or any disaolved, up. 
copies of them, otherwise than to the Plaintiffs. dSn^i^"^^* 

The answer of Phipp^ stated his information by Mitford^ dence, ai? 
that he, MHford^ was confidentially employed by Lady Per^ avowing the 
cettgly to publish from time to time authentic information i^efendant'a 
relative to a subject which very much engrossed the public li2i*iSl'^^^^^ 
attention ; when Phippa desirc^l Mitford to offer his news- in a news- 
paper as a channel tor communicating such information to ptper, of 
the public ; that afterwards Mitfbrdy delivering to him a ^l»"<^^. ^ ^"^ 
le««, purporting to be written by L«Jjr Percevat to Piapj^, V^^^^^x, 
thanking hmi for his* otter, mformed PhH>tSy that Lady but the Tindi- 
Perccval wrote such letter ; and authorized him to inform cation of bia 
PhippSy that The News should be the only paper in London cb«racterfrom 
to which articles relative to the subject would be sent by of JiTK^ 
her. Mitford frequendy afterwards brought to PhtppM va- intelliKnce, 
riotts paragraphs and articles for insertion ; declaring them publicly cast 
to be of Lady PercevaPs hand-writing, and sent by her for T^f '" ?2 
publication ; which were accordingly inserted ; and on the ^ »n i . 
1st of Apriiy 1813, delivered a paper, copied, as he stated, [ * 20 J 
by him lor insertion, by desire and in the presence of Lady 
Percevaly which Phipps accordingly inserted on the 4th of 
April: but having since discovered such intelligence to be 
false, he applied to Lady Perceval; who denied, that any 
such intelligence had ever been sent ; stating, that the pa- 
pers containing it were forgeries. Mitford positively as- 
serted the contrary; and, in corroboration of his assertions, • 
and to enable Phipps to justify himself to the public, pro- 
duced and delivered to him several letters, written by Lady 
Perceval to Mitford upon similar subjects, materially tend- 



1813. ing to show, that the intelligence, published on the 4th of 

^■* w ^ Aprils came from Lady Perceval; and that she authorized 
V>rd and Lady Mitford to carry the papers to Phipta for publication; thaf 

PiBCBVAt ^jj^3g ^^^ ^1^^ letters alluded to in the bill; and that Phipp% 

Pairn. ^^ °^ others. 

The answer further stated, that the Plaintiffs having, ia 
addresses to the public, denied that Lady Perceval was privy 
to the publication of Uie 4th of Aprily the personal charac* 
ter of PluppSy, and die value of his paper, were in ereat 
danger of uUing into discredit with the public; the Defend- 
ant denying, that the letters were of a private nature, and 
were sent in confidence that they would not be parted with; 
and submitting, that under the circumstances Phipps had 
an interest and property in the letters ; and ought not, there- 
fore, to be restrained from publishing them. 

[ 21 ] Upon diis answer, a niotion was made, that the injunc*' 

tion, which had been granted by The Lord Chancethr^ may * 
be dissolved. 

Sir Samuel RomtUy^ and Mr. Tre^love^ in support of the 
Motion.^^T)i\% Court has never interfered to restrain the 
publication of letters, unless the person applying had the 
sole property in them : the princifde being the invasion of 
literary property. Pope v. Curl^ (a) and Thompson v. 
Stanhope^ (h) are the dnly cases in print upon this subject. 
The latter is no more than the opinion of Lord Apsiey; as 
by the RfigisUr^s Book it does not appear, that an injunction 
was actually granted. In that case, also, the Defendant 
had no interest in the letters ; and had tortiously obtained 
possession of them. The case of Forester^ there mentioned, 
was that of Mr. Forester^s notes, lent in manuscript to a 
person, who sold them to a bookseller; and in Mr. WeWs 
Case, his clerk sold his Precedents : {i) both instances of 
direct invasion of property. In this iitotance, a gross im« 

Eutation has been cast upon this Defendant ; who, though 
e possibly might have redress at Law, is entitled to use 
these letters for the purpose of clearing his character : and 
the Court will not de|)rive him of those means of repelling 
that injurious imputation. A claim of copyright might as 
well be raised in bills of parcels, or invoices. There was 
a case, in which this Court, at the suit of The Auomey^ 
General^ restrained the publication of matters in the Privy 
• Council ; but that, proceeding on grounds of State, bears 
no analogy to this case. Since the Sutute of Ann^ (c) se- 

fa^ 2 Aih. 342. 

Andt. 737. See also EatlofUrtayard't. Jhtnkin, 1 Ball U Beat. 
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8 Ann, c. 19* Gonoeming this Act, see Mfler v. Tayhf, 4 JBurr, 
(1) Amb. €95. 
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curing copyHght, this Court has interfered to an extent not 1813. 
authorized by that Statute. Under the expression ** book ^■— v— -^ 
**or books/* fa J it 'seems difficult to comprehend letters : Lord and Lady 
but in P6fe v. Ci/r/, Lord Hardwicke thought they were P»»^«v^ 
comprisea within the intention of the Act« That case, how« pbTpps. 
ever, stands upon the distinct ground, that profit was the 
sole object of the publication* Upon what principle can 
literary property remain in the writer of a letter, after it 
has been sent ; which may not be his own composition ? 
This Would lead to many extraordinary consequences; that 
letters might be taken in execution ; that the executor of 
the writer might file a bill against the most intimate friend 
of his testator; or the Defendant in an action for criminal 
conversation, or breach of promise of marriage, to have his 
letters, the principal evidence against him, delivered up. 
The confidence, alleged by this bill, is not of that nature 
which this Court can take cognizance of, as the foundation 
of a breach of trust. If an action at Law cannot be main- 
ttiined, this Court ^ill not interfere. Walcot v. Walker, ("bj 
If, as Lord Hardwicke has said, there is a joint property 
in letters, the Coifrt will not restrain the publication, where 
the object is not profit ; but will do justice to the PlaintiiF, 
by giving an account of the profits. ^ 
• Mr. Hart^ in support of the Injunction. — ^Thc two cases, 
that have been mentioned, are clear authorities, that the 
publication of letters may be restrained, as any other sub- 
ject of literary property. In Thompson v. Stanhope^ tfiough 
iLord Chtsterfitldy declining the oner to restore the letters, 
abandoned all right of property in them. Lord Apsley^s 
opinion was in favour of the injunction. In Walcot v. 
WaUer^ there was from the first a dispute as to the literary [ 23 ] 
property.' Independent, however, of literary property, there 
IS a clear right to restrain the publication of private letters, 
amounting to a breach of coiifidence. If a merchant's clerk « 
should attempt to publish the letters of his employer, which 
might paodttce his ruin, this Court would certainly prevent 
such a breach of confidence ; though it would not interfere 
with other jurisdictions. There was a recent instance of an 
injunction, Ksti#hing the publication of letters from an old 
lady, under the influence of a weak attachment to a young 
man. (aj The Defendant Phipps does not deny, that these 
letters are private confidential communications to the other 
Defendant ; nor affect any right or interest in them. His 
plain object, by publishing them in his own paper, is profit 
iq some shape. 

faj In the Preamble^ however, the expression is <* boofcM and other 
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1813. Sir Samuel Romilty^ in Reply. — In the case of the late 

^i*^-^ Dr. Paley^ who left certain manuscripts, to be given to his 
Lord and ludjr own Parishioners only, a bookseller, having obtained pos- 
PuciTAL session of them, was restrained from publishing. This case, 
PHim. ^^ '^ originally came before The Lord Chancellor^ resem- 
bled those of jPope v. Curly and Thompson v. Stanhope: but, 
as it is now disclosed by the answer, it bears no resemblance 
whatever to them. If, in the case referred to by the Plain- 
tiiF, the injunction proceeded on the ground of irreparable 
mischief, it is a singular instance. 

It is admitted, that these letters might be used as evi- 
dence in a Court of Justice, notwidistanding the claim of 
literary property ; and there is no sound distinction, where 
the Defendant's object is the same, to vindicate his charac- 
ter, though in another manner. An injunction so general, 
restraining publication in any manner, cannot rest upon the 
intention of profit, as proprietor of this individual paper. 

[ 24 ] The Vice-Chancellor. Being called upon by this 

motion to dispose of an injunction granted by The Lord 
Chancellor against the publication of these letters, I wish to 
read the bill and answer: but I will state how it strikes me 
at present. An injunction, restraining the publication of 
private letters, must stand upon this foundation ; that let-* 
ters, whether of a private nature, or upon general subjects, 
may be considered as the subject of literary property ; and 
it is difficult to conceive, in the abstract, that they may not 
be so. A very instructive and useful work may be put into 
that shape, as an inviting mode of publication. In the 
cases referred to upon the Letters of Pope and Srviji and 
Lord Chesterfield^ the subject derived its right to protec- 
tion from its character of a literary composition ; a charac- 
ter which did not cease, when it was put in the shape of 
letters. 

The question then arose, whether, letters having that 
character of literary composition, the transmission of them 
to the person to whom they were addressed deprived the 
author of his power over them, as his compc^tion, so far 
as to authorize a publication without hltcoment; and it 
has been decided, that by sending a letter, the writer does 
not give the receiver the power of publishing it : that, whe- 
ther he is to be considered as a joint proprietor or not, letters 
have the character of literary composition stamped upon 
them, so that they are within the spirit of the Act of Par«* 
liament, protecting literary property; and a violation of the 
right in that instance is attended with the same conse- 
quences as in the case of an unpublished manuscript of an 
original composition of any other description. Admitting, 
however, that private letters may have the character of 
literary composition, the applic^ion of that as a universal 



rale, extendiag to cveiy letter which any peraon writes up* 1813. 
on any subject, appears to me to go * a great way; includ- ^.^^• y -'mJ 
ing, as has been justly observed, all meroanule letters, all Lord and Lady 
letters parsing between individuds, not only upon business, ^»m:>^^ 
but on every subject that can occur in the intercourse of pi^^ 
private life. If in every such instance the publication may, r mt^g-y 
upon this doctrine, be restrained, as a violation of literary L ^^ J 
property, whatever may be the intention, the effect must 
frequently be to deprive an individual of his defence, by 
proving agency ; orders for goods ; the truth of his asaer* 
tion.; or any other fact, in the proof of which letters may 
form the chief ingredient. 

The order, made by The Lord Chanceliofy granting this 
ii^uqpcion upon a bill, stating these to be private letters, 
considers them as written byan individual dissenting from 
iheir publication, within the principle ; and observing, in 
what respect the answer has made an adteration, though I 
cannot at present collect any distinct account of the nature 
and contents of these letters, the case appears very mate- 
rially varied : the answer representing, that the Defendant 
did not deviate from the instructions of his employer; that 
he had full authority from the Plaintiff for inserting what 
he did. These facts he proposes to establish by the letters 
of Lady Perceval f and states, that he does not believe these 
letters were given under any confidence ; and, though he 
asay derive a profit from publishing in his own paper, his 
object is, not profit, but the vindication of his character from 
the imputation that is thrown upon it. 

Whatever degree of confidence, or reservation of proper- 
ty, may be implied from the transmission of a private letter^ 
it would be too much to hold, that the individual who re-* 
ceives it, can in no case use it for the purpose of protect- 
ing himself from an unfounded imputation ; stating that to 
be the sole and band fide object of the publicadon ; and up- 
on this answer it must be taken, that the Defendant has no [ 26 ] 
purpose of gain, or to deprive another of the benefit derived 
from a literary composition ; but that his only objea is, by 
proving agency, to answer die imputation cast upon him. 
It is true, this Defendant does not propose to use these let* 
ters as evidence to establish a right in a Court of Justice : 
but be is endeavouring to protect his private character, by 
showing, that he has not transgressed his authority ; and 
this equity stands, not upon breach of confidence, or the in- 
jury to the feelings of parties, but upon this broad basis, 
the invasion of literary property. 



The Vice-chancellor. The case, made by the bill, 1813. 
is, that these letters were sent to an agent, in confidence J^o^^* 
Vol. IL 3 
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1813. that he would not disclose or communicate them; who, in 

^■■"v-*^ violation of that confidence, delivered them to the Defend- 
tordmdlMdf ant Ph%pp8y for publication in his paper : an act, represent- 

PracBTAK ^ 33 extremely injurious to the feelings of the Plaintiffs; 

PflUffs ^*^^ ^P^° ^^* ^^ ^^^ injunction was granted by The Lord 
CAancf /for, who, however, required an affidavit by the Plain- 
tiff as to the fact, not stated positively i the bill stating on- 
ly, that she sent the letters, she was required to assert posi- 
tively, by affidavit, that she was the author of them ; in or- 
der to bring this case within Pope v* Cf/r/, (a) the prece- 
dent, which was exactly followed on this occasion. Lord 
Hardunckt restrained diat Defendant from printing, pub- 
lishing, and vending, those letters, of which the Plamtiff 
asserted himself to.be the author ; but would not ^rant the 
iniunction a^ to those which had been received by him from 
other persons ; grounding the order upon the copyright in 
those letters, of which the Plaintiff suted himself to be the 
author. 

[ 27 ] That is the first case in which a Court of Equity appeara 
to have interposed upon the subject of private letters; which 
letters, it is observable, having been formed into a volume^ 
were published in Irtlandi and the attempt was to repub- 
lish them here. Lord Hardwicke states, that letters, though 
familiar, may form a literary composition, in which the au- 
thor retains his copyright ; and does not, by sending them 
to the person to wnom they are addressed, authorize him, 
' or a third person, to use them for the purpose of profit by 
publishing them against the interest and intention of the au- 
thor ; that by sending the letter, though he parts with the 
property of the paper, he does not part with the property 
of copyright in the composition. 

That case was followed by Thompson v. Stanhope; {aj 
in which the application was made against the widow of 
Mr. Stanhope^ 9xA Dodsleu^ the bookseller; with whom she 
had made an agreement for the publication of the letters ; 
which had been then formed into a book, represented as 
forming a complete system of education, then about to be 
published, of g^eat use to the public; and an injunction was 
^nted by Lord Bathurst^ considering those letters as with- 
in the principle of Pope v. Curl. 

These are all the cases in print as to private letters ; the 
' cases up<Hi Mr. Foreater^s notes, and Mr. Webb'*s prece- 
dents, not being of that description : but another case (bj 
of private letters was cited by Mr. Hart^ which was heard 
lately by The Lord Chancellor in private, of this sort. Let- 
ters were represented to have been written by an elderly 
lady, of a nature that made it very important to prevent 

/oj 3 A$h. 342. faj p. ST. JInb. 7S7. 

fhj — _ T. JEolfn, 13th April, 1813. 



CAgES IH CuOrCTBAT. 27 

the publication; and an injunction was granted in Ireland^ 1813. 
and also here by The Lord Chancellor. That * case, how- ^ v -^ 
ever, was extremely different : far there was a contract not I^wd and Lady 
to publish the letters, but to dellVitr them up for valuable **«c*^^ 
consideration ; a sum of money paid to the Defendant; who -^^^ 
threatened to publish them, in violation of good iaith, iCnd r » 28*1 
of that contract with a purchaser ; who, independent of any ^ . ^ 
original copyright, had -acquired the undoiibted right <n 
preventing that publication. 

This is the naked case of a bill, certainly, to prevent the 
publication of private letters ; not stating the nature, sub- 
ject, or occasion, of them, or that diey were intended to be 
sold as a literary work for profit ; or are of any value to the 
Plaintiff*. Upon such a case it id not necessary to deter- 
mine the general question, how far a Court of Equity will 
interpose to protect the interest of the author of private 
letters. The interposition of the Court in this instance, 
certainly is not a consequence from the cases that were 
cited ; tipon which I shall merely observe, that, though the 
form of familiar letters might not prevent their approach- 
ing the character of a literary work, every private letter, 
upon any subject, to any person, is not to be described as 
a literary work, to be protected upon the principle of copy- 
right. The ordinary use of correspondence by letters, is 
to carry on the intercourse of life between persons at a dis- 
tance from each other, in the prosecution of commercial, or 
other business, which it would be very extraordinary to de- 
scribe as a literary work, in which the writers have a copy- 
right. Another class is the correspondence between friends. Whether the 
or relations, upon their private concerns ; and it is not ne- Publication of 
cessary here to determine, how far such letters, falling into Sm'be re-^**" 
the hands of executors, Assignees of Bankrupts, ftcc. could gtrained upon 
be made public, in a way that must frequently be very in- breach of con- 
jurious to die feelings of individuals. I do not mean to ^^*^J2*^* "5**" 
say, that would afford a ground for a Court of Equity to Sntnlct and 
interpose to prevent a breach of that sort of confidence, in- property, 
dependent ot contract and property. Query, 

This case, it is sufiicient to say, "admitting the injunc- [ 29 ] 
tion originally to have been proper, is materially varied by 
the answer ; representing that the Defendant is, by the 
Plaintiff^s conduct, held out to the public as a person giv- 
ing false intelligence, and never authorized by the Plaintiff* 
to make these communications ; denying, according to the 
Defendant's belief, that any confidence was placed either in 
Mitford or in him ; and for th^ purpose or clearing him- 
self and showing that his intelligence was derived from 
this quarter, he insists upon his right by these means to 
vindicate his character, and protect his property; both 
which he represents as in danger of being greatly injured, 
by holding him out to the public as a person publishing 
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1813. false inteUigeoce upon spurious authority* Upon this an- 

w v"*** swer the Plaintiffs have tailed to establish either ground for 

Lord and Lidy the interference- of a Court of tquity, copyri^t, or confi- 

Pbecxtas dence. If any case is to be. made against the Defendant, it 

Fa^fs. cannot be upon these circumstances in a Court of Equity : 

the Plaintiffs must therefore be left to do what they can at 

Law ; and thi^ injunction must be dissolved. 
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[ *30] 



BEADLE, Ex paTtCf 

UNDER a petition in Bankruptcy^ the question was, 
whether the Commission could proceed after the death of 
the person, against whom it issued, who had not been de- 
clared a Bankrupt : the Commissioners having gone no 
further than receiving proof of the petitioninc^ creditor's 
debt and the trading ; having no evidence of an Act of 
Bankruptcy. 

* Mr. Cooke^ in support of the Petition^ admitting, that 
there was no decision upon this point, observed upon the 
general expression of the Act of Parliament, faj ** after 
^^ any Commission hereinafter sued forth and dealt in by 
" the Commissioners/' 

The Lord Chancellor said, he conceived, that the 
Commission could not proceed, unless the party had been 
declared a Bankrupt. . 

Ca) Stat. 1 Jam. 1, c. 15, s. 17. Mr, Christian (Bank. Law, vol. i. S7» 
N. 11,) from Lord To/dtfr** declaration, CWarrin^m y. <Mf(oru, Fbr. 
IBU) that whatever was done in pursuanoe of the CommiMion wai a 
dealing in it, if ever so minute* concludes, that the mere qualification of 
the Commissioners is sufficient : but the declaration of the Act is, that 
if,. "after any Commission of Bankrupt hereafter sued forth and dealt in 
*< by the Commissioners, the offender happen to die before the Commis- 
*' aioners ehtUl dUtrihtos the goods, lamis, sad debts, of the effhndert^ or 
" any of them,'' &c. that then, nevertheless, the Commissioners shal} 
*' proceed in execution in and upon the said Commission, for and con* 
" ceming the offender^ t goode, lands, tenementt. Hereditaments, and debts* 
<* in such sort as they might have done, if the parts ^ffsnder were liv* 
" inff." 

These terms seem to point at a person declared a Bankrupt, and the 
subsequent disposition oi bis property. 
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M ALKIN, Ex parte, (a) 1813. 

THE prayer of this petition was, that a Commission of ^^ 
Bankrupt against ^'omtte/ Thonuu Adams^ by the description -^^^^^^ 
of Builder, Scrivener, Dealer, and Chapman, maybe su-^ur^^fiijs 
perseded; insisting, that Adams was not a Builder; of which profefsioQ 
there was no evidence; and that the evidence in support of P<u«l^ing 
the Commission to prove trading, was produced from his ^^^JfL. 
own books and papers ; and so far from proving that he was tiating \omi 
a Scrivener, merely proved that he was a practising Attor- &c. not lab- 
ney,who,.by acting in the common and ordinary business j*ctj<> ***® 
of his profession, obtained occasional loans of money for ^||J2r7^^a 
some of his clients ; who were by him charged for prepar- scrivener. 
ing conveyances in the common course of charge between Whether he 
Attorney aad client. U to by wt- 

The acts, which were relied on as proving the Bankrupt "I£" ".T^' 
«• ^ ^••i_'i_i_ vener, wi.re- 

a Scrivener, were various transactions, in which he was oemnr pro- 
concerned for several clients, from 1806 to 181 1 : purchas- perty mto his 
ing and selling estates; receiving and accounting for the ^^. ***'«""- 
interest of the money, while in his hands: negotiating loaotf ^'oo^rMt^ 
on mortgage and annuity: receiving bills and other proper- for esprenly 
ty ; investing part in securities, and retaining part to an- or by implict- 
swer occasional drafts. **<^"» Query* 

Sir Samuel RomiUy^ Mr. Harty and Mr. Montague^ in 
support of the Fttition^^-^Ufon the authority of IVarren^s 
Case, fbj Adams cannot be considered a Scrivener by be- 
ing concerned in loans of money on mortgage and annuity 
for his clients- in the course of his business as a Solicitor. [ 32 ] 
It is now settled, that the character of a Scrivener, within 
the Bankrupt Law, is not constituted by merely negotiating 
securities, even if in these transactions he makes the com- 
mon charges, as a Solicitor, for attendance, and preparing 
the conveyances, toot for procuring the money. In IVar* 
rents Case, transactions had occurred in which he acted in 
no respect as a Solicitor ; but there is no act by Adams ex- 
eept as a Solicitor. Here is no instance of acting as a 
Scrivener; Adams merely looking out for persons who 
would take the money t>t his clients at interest : the client 
retaining his money in the meantime. It is difficult to con- 
ceive, how a mere practising Attorney can'be considered 
as a Scrivenar ; tcSwhich character there seems to be two 
requisites : first, receiving the money of others into his 
trust ; secondly, using the profession of a Scrivener, which 
is defined by Lord Hardwicke^ in Ex parte WiUon^ (a) 

Cm J 1 n%mU Btnkpt. Ca. 406. C^) 9 Sch6. U Lef. Btp. 414. 

rajp.32. ljlrit.318. 
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181 3, and by Lord MansfeU^ in Wittet v. Chambers, fb) The 
^■—y— "^ mere trust is not sufficient alone ; as, a century afterwards, 
Malkiv^ the Legislature made Bankers liable to the Bankrupt Laws, 
Ex parte, as oersons who are merely trustees. The Scrivener must 
endeavour to gain his living by a profit in some mode aris- 
ing out of that trust ; that is, by receiving procuration mo- 
ney. Lord Kenyan^ in Hampson v. Harrison^ (c) says, 
*^ it is impossible to suppose, that every man who receives 
*^ the money of others into his possession, and makes a^me 
** kind of use of it, thereby becomes a Scrivener.*'* A mere 
Conveyancer, or an Attorney who practises conveyancing, 
is by no means a Scrivener. One solitary instance of re- 
ceivino; commission will not do; unless raising, as it may, 
the inference of an intention to deal generally : b.ut that in- 
ference is not to be with too much facility collected from 
one solitary act. 
t 33 ] All these instances consist merely in discovering pur- 

chasers or borrowers for clients who wished to purchase 
or lend their money. The evidence of Adams himself, 
which was improperly admitted by the Commissioners, as 
it was said, to explain his own books and papers, goes no 
further than that he acted merely as an Attorney; handing 
over the money immediately: never receiving commission; 
making no'charge, except for the conveyances, in regular 
Attorney's bills. The single circumstance, that applies to 
a Scrivener, is, a charge of commission, at 5 per cenU^ for 
his trouble upon a purchase ; a mere charge,' not in pursu- 
ance of any anterior agreement ; never acquiesced in ; and 
which upon taxation would be struck out. There must be 
procuration money, either paid, or at least agreed to be 
paid. 

The Lord Chancellor. Or the nature of the business 
must be such, that a contract to pay must be implied. 

Mr. Leach^for the Petitioning Creditor. — ^Though a vast 
number of Attorneys have been made Bankrupts very ad- 
versely, this question was never raised, until Warren's Case 
occurred before Lord Redesdale. It is not easy to say, who 
is a Scrivener. Upon all the authorities, he seems to be 
a person who seeks a provision by laying 4)ut the money 
of others, or procuring loans for others : but a difficulty oc- 
€ur8 with reference to the nature of his profit. Aceording 
N. to Lord Mans field J if in such transactions he received no 
\ other profit than he derived from the C(aivey4lu:es, he was 
\ not to be considered as a Scrivener ; the profit being made 
as a Conveyancer ; and, to constitute the character of Scri- 
vener, -some profit must be derived from those money trans^* 
actions, beyond the charge for the conveyances, llie defi- 

# 
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Bition, 80 qufdified, seems satisfactory, except as its accu- 1813» 
racy is sh^en by WarrerCs Case, (a J Lord Redes(kJe*s ^- -y ■■^ 
opinion, (bj* *^ that an Attorney or Solicitor, acting in his MAunr, 
*^ common and ordinary business, and merely taking pro- ^ P^^^' 
^ curation money upon a loan, does not thereby become a 
'^ Soivener, liable to the Bankrupt I^ws,'' is new, certainly. 
In no other case is a. doubt intimated, whether an Attorney, 
who in addition to his profit for conveyance^ takes procu- 
ration money, is a Scrivener, The proposition, that an At- 
torney^ who was in any degree employed as a Conveyancer, 
thougn in addition to his profit in that capacity he charges 
procuration, is not a Scrivener, involves a distinction very 
diflicuh in. principle. The sound distinction is that adopted 
by Lord Mansfield; that an Attorney, who, in addition to 
the profit derived by preparing the instruments upon money 
transactions, takes also commission or procuration money, 
may be a Scrivener. 

In this case, Adams himself states a charge of 150/. com- 
mission; though he relinquished it with his Attomev's bill 
in consideration of being accomniodated with a loan of 
1200/.; and in two other distinct transactions, there is a 
charge of ten guineas beyond the profit as a Conveyancer. 
The form of that extraordinary profit, whether 5 per cent. 
or a gross sum, cannot make a difference. 

The Lord Chancellor. The notion among old Con- 
veyancers was, that a Scrivener, who drew the deeds, could 
msJce no charge for that ; that his procuration included all. - 
In the Annuity Act, ^c) the Legislature, speaking of ^n 
Attorney taking more than IO9. per cent, for procuring a [ 35 ] 
loan, did not conceive that by that description thev reached 
a Soivener; as there is a distinct description of him. I 
have certainly heard a Scrivener describea as a person tak-^ 
ing a procuration for procuring money ; and that included 
all : he could not unite the two professions, and make a 
double charge. The practice of a Scrivener charging pro- 
curation money arose upon this ; that his charge as an At- 
torney was illegal, unless he was an Attorney. Lord Ken- 
yon^ I remember, said, that, if an Attorney, engaged in the 

fa J 3 Scho, & L^. 414. CO 3 ^cAo. U U/. 406. ^ 

fcj Stat. 17 Gm. 3. e. 36^ ** that til and erery Solicitors and Solicitor, 
*' Scnveiiert and ScriYener» Broken and Broker, and other persona or 
^ person, who, from and after the passing of this Act, shall ask, demand^ 
** accept, or receive, directly or indirectly, arty sum or sums of money, 
**or any other kind of gratuity or reward, for the aolieiting or procuring 
*< the loan, and -for the orokenge of any money that shall be actually and 
** bond fide advanced and pai(^ as and for the price or consideration of 
** any such Annuity or rent-charge, over and aboTc the sum of lOa . for 
^ every 1002. so actually and bond fide advanced and paid, shall be d^med 
" sod adjudged guilty of a misdemeanor." 
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Maxjuv, 

Ex parte. 



Whether the 
•amepenon 
can ict as At- 
torney and as 
ScrWener in 
the same 
transaction, 
Query. 

[ »36] 



a&ira of a family, laybg out their money in moitgage, was 
employed only in conveyancing, his bill could n^t be taxed; 
as if he had carried on suits ; and Attorneys, .instead of 
making out bills for conveyancing, charged procuration^ in 
order to avoid taxation. My own notion upon this subject 
is, that, if an Attorney takes procuration for loans as well 
as his fees as an Attorney, aamg in the former capacity to 
such an extent as to afford evidence of his intention always 
to do so, he may be the object of a Commission as a Scri<» 
vener. It can never be represented, that every Attorney is 
a Scrivener. The professions are very diffsreat : in fact, 
the same person may be both : .but then it must be ascer* 
tained, in which transactions he as the one or the other ; and 
I very much doubt, whether the policy of the * Law would 
permit him to be both in the same transaction. 

Upon my view of the case, as this evidence is not suffi* 
cient, the proper course is to direct an issue, whether Adams 
was a Scrivener within the intent and meaning of (be Bank- 
rupt Laws. 



/«w 39. Two issues were directed : Ist, whether Adams was a 
Scrivener; 2dly, whether he was a Broker, (l) 

(I) Pott, 175. 



BRODIE V. BARRY. (2) 



1813. 

June IS. 

DisUnction ALEXANDER BJRODIE, by his will, dated the 9th of 
as to mainte- Auguaty 1810, gave his residuary real and personal estates 
"■"5^^^^ unto or in trust for all his nephews and nieces, share and 
ai^iefTwo. ^^^^ ^^^^ » ^^^ ^'* respect to the share of his niece Mar» 
man with a garet JtPNiven^ the wife of Charles M^NiveUy the testator 
separate in- 
come: the lather, of abilitr, not exonerated from maintenance by the infant's property; 
the husband, maintaining his wife, and receiving her separate income, not liable to ac- 
count for more than one year, upon a presumed agreement to sulgect that fiuid to main* 
tenance.(3) 

Under peculiar circumstances, the insanity of the wife, but no Commission issued, 
maintained in Scotland by the husband, an only child, an infant, entitled to the capital 
in the erent of surviving his mother, upon the husband's appUcation for an allowance, 
inquiries were directed as to the past maintenance^ and the husband's ability, with due 
regard to her comfort, ko. 



{(3) See this case reported upon another 
point, 3 Meriv. Rep. 695.} 



{(3) MethodUt EpUe, Chmrch v. Jaguei, 
S Johns. Cba. Rep. 91.} 
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giive the same to his tnistees and executors therein named i 1813. 
upon tnistilo lay out the same in the Funds, in their own 
names, and to pay to her the * dividends, for her own sole 
and separate use during her life ; and not to be liable to the 
debts, control, &c. of her husband ; and, after her decease, 
in trust for her children. 
. The testator left twelve nephews and nieces. Mn. M^Ni- 
9en^s share of his estate was estimated at about 20,000/. ; 
on which account, various payments had been made into 
the name of the Accountant-General. At the date of the 
will, and for many years preceding, she had been, and still 
continued, of unsound mind; though no Commission of 
Lunacy had been taken out against her. She resided with 
her brother in Scot/and; but was maintained by her hus* 
band, who lived in England; and their only child, a son, 
was at the University of Cambridge. 

Mr. HPNiven^ the husband, presented a petition, stating 
the circumstances ; that he had not any fortune with his 
wife on his marriage : and no settlement had been since 
made on her by him ; and praying a reference to the Mas* 
ter, whether it would be for the benefit of Mrs. M^Niven^ 
regard being had to the circumstances of the petitioner, and 
the state and condition of his family, that the whole or aqy 
part of the income, arising from her share of the testator's 
estate, should be paid to the petitioner, or otherwise applied 
for her maintenance, &c. 

Sir Samuel RomUhfy and Mr. jfohnson^ in support of the 
Petition. — In the case of a married woman, having a sepa- 
rate maintenance, this Comt does not proceed upon the 
same principle which governs its discretion in the case of 
an infant ; whose father is never allowed for maintenance, 
unless he appears not to be of ability. That was never 
applied to a married woman, with a separate income ; though [ 38 ] 
the husband is equally under a moral obligation ; and in 
this instance, there is no doubt of his ability. Where a 
Woman, entitled to pin-money, or any other separate income, 
which has been received by her husband, has been main- 
tained by him, the Court will not after her death compel 
him to account ; but will presume an agreement between 
them, that, maintaining her, he shall reuin that income. 
This shows, that the principle is perfectly different from 
that regulating the case of parent and child ; in which the 
father, being bound to maintain his child, would be com- 
pelled to account : but the married woman is considered 
bound to maintain herself; whence is inferred that agree- 
ment with her husband ; which she was competent to make. 

Upon this petition, therefore, your Lordship will give 

the petitioner, either the whole, or some part, of the income 

to which his wife is entitled. Certainly there is no case to 

be found, under circumstances resembling these. There is 

Vol. II. 4 
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1813* only one son, of the age of 19 ; and no prospect of any other 
^-^■"^ child. If Mrs^ M^Niven and that only child should die in 
BnoDiB the life of the petitioner, all the savings of this income 
'^' would go from him ; unless prevented by his right to ad- 

ministration. The infant is entitled under the will only 
to the capital ; and has no interest in the savings during 
her life, except in the event of his surviving her, as next of 
kin. Your Lordship will consider, whether the arrange«» 
ment now proposed may not be beneficial even to him. 

The Lord Chancellor. This is a case of great impor- 
tance and delicacy. Upon the facts stated by this petition, 
the testator must be supposed to have been aware of the 
situation of this lady ; and the terms of the will, therefore, 
are in direct opposition to this application. Suppose she 

[ 39 ] was in this country, and a Commission taken out, the con- 
sideration would arise, what is to be done with this separate 
estate, as to making it contribute to her maintenance, or not. 
It is true, that if the husband receives from the trustees her 
separate maintenance, the Court will not charge him with 
more than one year's income ; but that is upon the notion 
of her consent to make it a common fund for the expense of 
the family ; and this is the case of a person incapable of 
consenting, and therefore not within the rule which guides 
the Court in those instances. If a Commission was taken 
out, I must look at the substantial benefit of the object of it; 
and must therefore consider the extent, not only of the hus- 
band's means, but of his obligation to maintain her; and if 
the Law would not compel him to contribute to her com- 
fort in the degree in which he ought, I should not scruple 
to direct the Committee to apply a part of her separate in- 
come : but that I could do only by arrangement. 

Upon this application I can go no further than to direct 
a reference to the Master, to inquire who has maintained 
Mrs. M^Niven^ and at wJiat expense; and how far her hus- 
band is able and willing to maintain her ; and, if any part 
of this fund is to be advanced to any one, what securities 
should be taken for its due application ; not at present de- 
termining either to go to that extent, or to stbp short of it. 
I have searched ; and can find no authority, in the least 
governing me in a case of this nature. Without prejudice, 
therefore, to the question, what may be done hereafter, I 
will direct that inquiry, how she has been maintained, and 
at whose expense, since the testator's death ; whether her 
husband is of ability to maintain her, due regard being had 
to her comfort ; and whether any of this separate mainte- 
nance should be applied fon her use, to whom, and upon 
what Securities. There is a distinction between the applL- 

[ 40 ] cation of a stranger, and of the husband himself, able to 
maintain her, and not maintaining her, as he ought; in 
which case I would dismiss his petition. 
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BISHTON t;. BIRCH. 1813. 

June 18. 22. 

A MOTION was made to discharge the order, extend- Injunction 
ing the inj unction to stay trial upon the Defendant's sub- "8*^?** P"^ 
fnission to exceptions to the Master's report, that the an- i^^JIf^ne 
swer was sufficient, fa J by the Mas- 

Mr. RichardSy Mr. Leach^ and Mr. Heald^ for the De- tcr** report, 
fendant^ in support of the Motion^ contended, that the an- ^^^ ^^ •"• 
swer to the application to extend the injunction to stay trial Jll^t^JId \s 
was, that there was an answer upon the file : if it depended not sustaUied 
upon the form, the instant the report certified the sufficiency by exceptions. 
of the answer, the injunction was gone ; but the substantial T^V^^l^' 
question was, whether the pendency of exceptions is a^tayuial 

Sound for sustaining the injunction; the contrary of which which in 'the 
d been lately determined. Court of CAa/i. 

Sir Samuel Somilfy, Mr. Hart, and Mr. Ftsher, for the ^f^ *»» * ^^»- 
Plaintif, insisted, that the Defendant, having, when thi? ftJu abof as 
order was made, submitted to the exceptions, admits that a part of the 
his answer was insufficient : it is perfectly setded, that an original in- 
insufficient answer is no answer; and the best evidence is J^^J^^^^^'^^'^h- 
the Defendant's admission. ^o dissolve. 

The Lord Chancellor. Upon the motion for an in- 
junction to stay trial, I apprehend, the language of the or- 
der is, that the injunction shall be extended. If then the [ 41 ] 
injunction is gone by the report that the answer is sufficient, 
die imunction, as extended to stay trial, must be gone also; 
and 1 do not recollect an instance of a motion to dissolve 
an injunction to stay trial. 

Hir. Richards, in Reply, admitting there was no such in- 
stance, said, the understanding in the Six Clerks' Office 
was, not that the second order is an emanation from, or 
continuation of, the first, but that there are two orders; and 
therefore, when the injunction has been extended, there 
must be a distinct motion. 

The Lord Chancellor. If the object of this motion is 
fo settle the practice, \t will not have that effect; as I do not 
recollect in my experience any case of this sort ; and from 
that circumstance I collect, that such a case as this is not 
likely to occur again ; standing by itself upon the circum- 
stances. The course of the Court I take to be this : that, injunction 
if the Defendant to a bill for an injunction to stay proceed- against pro- 

• ceedings at 

Law, commenoed before the suit in Eqaity, stftys execution onljr; but extended to stay 
trial, on sffidafit that the discoTeiy expected will assist the Plaintiff. 

CtiJ See this case, cmie, vol. L 366. 
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181S. ings at Law, being served with a subpoena, does not appear, 
or craves time, the PlaintiiF moves for an injunction ; which 
does not stay the proceedings at Law, if they had com- 
menced before the suit in Equity, as far as regards the trial; 
but stays execution only. That injunction must be first ob- 
tained, before the Plaintiff can apply to extend the injunc- 
tion to stay trial ; (1^ for which purpose it is not sufficient 
to state that the Defendant has not appeared or answered { 
but the Plaintiff must make an affidavit,' (2^ that the disco- 
very he expects from the answer will assist him at Law; 
and upon that, the injunction is extended to stay trial, {a} 
[ 42 ] If this stood merely upon those circumstances, the De- 

fendant, upon the answer oom'mg in, would move to dis- 
solve the injunction, unless cause ; in those general terms ; 
not taking notice of the injunction, as extended to stay trial : 
Motion on ^ and upon that motion, it is of no consequence, whether the 
»S!^*^\in *^' answer has come in an hour, or a week, before the motion; 
tion-JVlfn.* ^ ^^i ^ ^^Y ^^ show cause being given, the Plaintiff may see, 
Plaintiff ^ow. whether the answer is sufficient ; and then may either show 
mg exceptions exceptions for cause, or may show cause upon die m6ritt at 
musTprocare .*^ "^^^ ^*' » "°^ '^ ^^ tak^% the former course, he comes 
the report in under the obligation to procure the Master's report in four 
four days: but days, (l) which time, we know, is extended by courtesy : 
^* ^ ded h ^^^'* ^^^^ ** answer is reported sufficient, the injunction is 
courted 8^°^ without further motion ; and, if so, that is of itself a 
very strong circumstance to show, that a case of pressing 
injustice must be shown, to call upon the Court to revive 
it, on the mere ground that exceptions are taken to the re- 
port ; and, upon general principles, there is much less mis- 
chief in considering the Master's report conclusive, where 
the Court is interposing by injunction against proceeding 
at Law, than in having exceptions upon exceptions, first to 
the answer, then to the Master's report, then in the shape 
of re-hearing, and lastly an appeal to the House of Lords. 
When exceptions are shown for cause, if the Master re- 
ports the answer sufficient, I have no recollection of any 
instance, that, as there are two injunctions, first, for want of 
an answer, and secondly to stay trial, the former being dis- 
posed *of by the report, a motion has been made to dispose 
of the second ; as, if that is to extend the former injunction, 
the necessary effect of removing the former, which is the 
foundation, is, that the superstructure is also removed. 

taj Sec Pearwn r. Garlicky 10 Tet. 450. Mlihorpe v. L<tw, IS Vet, 
, at to the different practice in the Court of Exchequer. 

(1) Wright V. Braina^ 2 Cox. 232. 
(3) Manley ▼. iMton, 2 Cox, lir. 

(1) p. 42. Botham T.iCiarke, 2 Cox, 428. 
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Hien tke only question is, whether this particular case 1813. 
fidls within these general rules. It was intimated, that the 
motion lo extend die injunction to stay trial., uponaflBdavit 
diat material discovery was expected from the answer^ 
should not be granted ; as, being to stay proceedings at 
Law until answer, there was no want of an answer, which 
had been filed an hour before* The difficulty, that struck 
me upon that was, that it is of great importance that the 
PlaintiflF should have some means of knowing whether it is 
an answer; and I recollected cases of answers, merely de* 
nying combination, or stating some fact, perfectly immate- 
rud,7'aj giving no assistance as to the purpose of staying 
the trial; and I found a note of a case before Lord Hard-- 
widte^ upon which I stated some observations, finding it 
necessary to reserve my judgment* In the meantime the 
Defendant did not move to dissolve the injunction, unless 
cause ; putting the PlainttfF to show exceptions for cause, 
or to show cause upon the merits: but the PlaintifT filed ex- 
ceptions ; and the Defendant answered them ; which was a 
confession by the Defendant, diat the answer he had filed 
was an insuffident answer ; aqd, if that was so, there was 
no reason for discharging that order : but then the pecu- 
liarity of this case has put the parties in a situation, of 
which I never remember an instance. The general rule is, 
that the Defendant must move to dissolve the injunction, 
unless cause: but that cannot apply, where the parties have 
so transacted, that of the ordinarv causes against dissolving 
an injunction, one cannot be usea : viz, exceptions to go be- 
fore the Master. On the other hand, the Defendant, by 
putting in his answer as he did, has put the Plaintiif in this 
situation, that he had no oppoltunity of showing cause up* 
on the merits. 

The proper course, in this particular case, seems to be a [ 44 ] 
motion to dissolve the injunction : then I will hear them 
upon the merits, and also upon this, which I shall consider 
open, as a preliminary question, whether I ought to hear 
them upon the exceptions: but upon the merits I am bound 
to hear them. 



The Plaintiff's Counsel applying for an order Nisi^ The 
Lord Chancellor said, he was not entitled to an order Nisi 
by the course he was proceeding in : but, if pressed for 
time, he should have it. 



fa J See Smith v. Serie, 14 r«f . 415. 
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1813. The Lord Chancellor declared his opinion^ that, when 

the Master reports eke answer sufficient, the injunctioii 
is gone ; and an appeal from his judgment will not sup* 
port it. 
The injunction was accordingly dissolved. 



^^^ BROOKM AN v, HALES. 

! y^' SIR WJLLIAM LTNCH^ being seised of real esutc, 

CoU^leMe^ and possessed of a leasehold estate, held under St. John^s 

by tenant for College, Cambridge^ for a term usually renewed at the end 

life, wiUi A of seven years, by his will, dated the 14th of October^ 1783, 

I^^tL®^5*" gav« all h« ehXAtt and effects, both real and personal, to 
Dointment. in^ . .,.'.- % % % \ • \\ 

her own name, trustees, m trust to permit his wife to hold and enjoy the 

and at her ex- premises thereby devised and bequeathed, and receive the 
penae, haa not rents, issues, dividends, and profits thereof, to and for her 
the effect of ^^^ proper use and benefit, for and during the term of her 
^^^|[f^*^ natural life, without impeachment of waste ; and from and 
own favour, after her decease, then in trust to grant, convey, assign, and 
By the death transfer, the whole and every part of the said premises un- 
Mintoet^re- ^ "^^ amongst such person or persons, and subject to such 
fore/inher ')>rovi8oes, conditions, and limitations, as his said wife 
life/a reaultp should by her last will and testament, in writing, or by any 
1^ ^^ ^ ^^ or instrument under her hand and seal, duly executed 
repreaoitat^ and attested, give, devise, bequeath, limit, direct, or ap- 
oHhe author point ; and in default, or for want of any such disposition 
of the power, or appointment, so to be mslde by his said wife, as afore- 
said, and as to all and singular, or such part or parts of, his 
estate and effects above devised and bequeathed, whereof 
no gift, devise, bequest, or appointment, shall happen to be 
made by her, as above mentioned, upon trust to grant, con« 
vey, assign, and transfer, to his brother. Dr. yohn Lynch^ 
his heirs, executors, administrators, and assigns, respec- 
tively, for ever. The testator appointed his wife sole ex- 
ecutrix. 

Lady Lynch^ by her will, dated the dlst of yanuary^ 
1786, in pursuance of the power given her by the will of 
[ 46 ] the late Sir IViUiam Lynch^ and of all other powers and au- 
thorities enabling her thereunto, gave, devised, and limit- 
ed, to the trustees named in his will, their heirs and execu- 
tors, all the estates and effects, both real and personal, of 
the Ute Sir Wtlltam Lynch^ and her own, upon trust to grant,' 
convey, assign, and transfer, the same in manner hereinafter 
mentioned. Then, having declared a trust for the payment 
of some Annuities, and the ftineral expenses and debts of 
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ker late basband and herself, to be raised by sale or mort- 1813. 
gage, she gave, devised, and bequeathed, all the rest, resi« 
due, and remainder, of the said real estates, to Dr. Lynch; 
and also gave to the said Dr. Lynch^ the furniture, books, 
and linen, at Graves s and, specifying some pictures and 
other personal property, to be sold, and the money to be 
applied towards payment of her debts and legacies, she di- 
rected and appointed the trustees to grant, convey, assign, 
and transfer, to Dr. Lynch^ his heirs and assigns, the rest, 
residue, and remainder, of her real estates. 

Dr. Lynch died in the life of the testatrix. Under a de- 
cree, directing an inquiry, what renewals of any leasehold 
estates had been made since the death of the testator. Sir 
William Lynch^ and to whom, and what fines had been paid 
upon the renewals, &c. the report stated, that Sir WiUiam 
Lynch^ at his ()eath, was possessed of a leasehold estate, 
called Dawn Court Manor^ held by lease under St. Jokn^s 
College, Cambridge^ for the remainder of a term of twenty 
years; that it had been usual to obtain renewals of the leiNses 
of the said estate from the College, at the end of every se- 
ven, years: that after the death of Sir William Lynch three 
renewals were granted by the College to hstdy Lynch; name- 
ly, on the 30th of May^ 1786, at a fine of 306/. 4^. paid by 
Lady Lynch out of her own money ; at which time seven 
years and upwards of the then existing lease had expired ! 
on the ^th of jfune^ 17.94, at a fine o? 800/. also paid by. 
Lady Lynch out of her own money; at which time eight [ 47 J 
years and upwards of the existing lease had expired : and 
on the 19th of December, 1801, at a fine of 650/. also paid 
by Lady Lynch out of her own money ; at which time se- 
ven years and upwards of the existing lease had expired ; 
and her personal representatives had renewed since her 
death. 

The report further stated, that counterparts of the leases 
granted by the College, were usually executed by the les- 
sees ; but that such counterparts, as well as the old leases, 
were usually destroyed when new leases were granted; and 
no evidence had been produced, whether counterparts of 
the leases, granted to Lady Lynch, were executed by her : 
but she received the rents for her life, and paid the Ccdlege 
the rent reserved. 

The cause coming on for further directions, a question 
was raised by the Defendants, the personal representatives 
of Lady Lynch, whether the renewals by her, in her own 
name, and at her expense, operated as an appointment by 
her in her own favour ; preventing the effect of the lapse 
for the benefit of the representatives of Sir William Lynch* 

Sir Samuel Romilly, and Mr. ShadweU, for the Plaintiff'. 

Mr. Hart, Serjeant Palmer, and Mr. BeU, for the De^ 
fendants. — One question is, whether here is not a good ap- 
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1813. poiatment, aad a valid disposition in Equity ; under which 
the appointees in the will of Lady Lynch^ are trustees for 
her heir at law^ not for the heir of Sir IVUtiam Lynch. As 
to the leasehold estates, taking tlie renewal for herself ab« 
sohitely, she is in no respect constituted a tru^ee * for the 
person in remainder : her conduct in surrendering and tak« 
mg a new lease in her own name, affiirds conclusive eTi- 
dence of her purpose to acquire the absolute interest, and 
to consider the estate as her own. Her will is a complete 
disposition of all the real and personal estate of her hus« 
band ; and all the provisions are consistent with her object 
to extfoiguish all claims under her husband's will, and that 
Dr. Lynch should take by the effect of her bounty, not by 
the will of his brother. The principle, upon which guar- 
dians, or trustees, renewing, are held trustees of the new 
lease, as they could not by any mode m^ke the original 
lease their own, does not apply here. This estate was made 
her own to aH intents ; and there is no equity for the re* 
presentatives of her husband against her representative. 
Though counterparts of the leases cannot be produced, it 
is very improbable that counterparts were not executed. 

Sir Samuel RonuUy^ in Reply* — ^Here is no appointment 
certainly, except by me will.. No counterparts oJF the leases 
were found ; though it is very improbable ^at there were 
not counterparts ; but, admitting the existence of such in« 
strutnents, could they be considered as an execution of the 
power; a release or surrender under seal of the estate, that 
was the testator's ? The effect of the counterpart is merely 
the acceptance oi the new lease, with the covenants of the 
lessee. No counterparts, however, being found, it is in vain 
to consider this. 

There is no doubt, that the testatrix intended to execute 
her power in favour of Dr. Lynch i and that he should take 
mider her will: but her will did not convey the legal estate. 
That was alrieady vested in the trustees under her husband's 
[ 49 ] will : her power of appointment was over the equitable in« 
terest only : and the effect of the death of the appointee in 
the life of the testatrix, the appointment being by will, is a 
case of lapse. It is said, that, having renewed, she must 
be considered as absolute owner of the interest acquired, 
free from anv trust : but a renewed lease is subject to all 
the trusts which affected the original lease. If a tenant for 
life, with remainder over, renews in his own name, it is 
considered, not as a breach of trust, but as an act done in 
the fair and just use of the property, of which he is a trus- 
tee ; taking the new interest just as he had the old. Alt 
persons interested in the lease, had a right, if it was about 
to expire, to insist on her renewing ; and, until she exe- 
cuted her power, the renewed lease was in precisely the 
same situation, subject to the existing trusts. No distinc- 




» Casks in CHAKmsT^ • ' * 49 

tiM was ever made upon the precarious nature of the trusts ; 1813* 
diat the party might put an end to them* The natural course 
of enjoying College leases is by. regular renewal, usually at 
the end of seven years. Being, as executrix, a trustee for 
all the purposes of the will, she was so at the instant of re- 
newal; though she might have assigned to. the trustees, 
named in the will ; and the same argument, that she meant 
to hold for her own benefit, not upon the trusts of the will, 
might have been equally used, if she had kept the property 
in her own hands seven years. 

The Master of the Rolls. It does not strike me, that 
the nature of the trust can be affected by its being combined 
with a power which remained unexercised. That is a point, 
which I will consider with reference to the leasehold pro- 
perty- 



The Master of the Rolls. Lady Lynch was tenant J^rcA33. 
fb/life, with a power of appointment over all the real and [ 50 ] 
personal estate of her husband. If she had been tenant for 
life only, it seems not disputed, that the renewal of the Col- 
lege leases by her in her own name, would, after her death, 
have enured to the benefit of the devisee in remainder. Un- 
less something has been done by her that amounts to an ex- 
ecution of her power, I do not see how any other act of 
her's can have a different effect from what the same act, 
done by a mere tenant for life, would have had. It seems 
' to me impossible to consider the renewals, supposing coun- 
terparts were executed, as amounting to an appointment by 
her in her own favour. The lessors demise to her ; and 
she covenants with them : but I cannot conceive, how their 
grant, or her covenant, can be called an appointment by her 
in favour of any body. Acts of ownership by a tenant for 
life, with a power, do not make him .owner, .unless they are 
such acts as are prescribed by the power for vesting the 
property. There is, therefore, no distinction between the 
leasehold and the other personal estate. So far as no trust 
is declared, or the trust fails, the estate remains unappoint- 
ed. That is the case with respect to the residue both of the 
real and the personal estate. 



Vol, IL 
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Rolls. 

March 32. 

Power of 
attorney to a 
creditor to re- 
ceive a debt, 
not accompa- 
nving any aa- 
signmentofit, 
nor making 
part of an^ 
security ^iv- 
en, but with 
declarations, 
that it was to 
enable the cre- 
ditor to apply 
the money to 
his debt, not 
an appropria* 
tlon; and 
therefore faU- 
ed by the 
death of the 
debtor. 

Assignment 
of part of the 
assets, and 
judgment con- 
fessed to a 
creditor, by 
one executor, 
not available 
against the 
dissent of the 
others, on be- 
half of the ge- 
neral credit- 
ors; though 
perhaps tne 
Court would 
not interpose 
against the 
particular cre- 
ditor, if the 
property had 
actually pass- 
ed, or to de- 
prive^ him of 
any legal ad- 
vantage. 

.[#52] 



LEPARD V. VERNON. 

WILLIAM VERNON, the younger, having, in 1805, 
contracted to erect buildings, &c. for the Board of Ord- 
nance, and being indebted to Goodacre and Buzzard, his 
Bankers, to the amount of above 8000/., on the 15th of 
March, 1809, executed to Dorvn and Co., their Bankers in 
London, a power of attorney, enabling them to procure 
and receive from the Board of Ordnance ^^ all such sum 
^ and sums of money as now are, or which may hereafter, 
** from time to time, become due and payable" to him. He 
died on the 16th of ^une, 1809 ; and afterwards Dorvn and 
Co., on the 24th of the same month, received the sum of 
2600/. and upwards on his account from the Board of Ord- 
nance. 

By an assignment, dated the 13th of December, 1809, 
William Vernon, the elder, as one of the executors of Wil- 
liam Vernon, the younger, assigned to Goodacre and jAiz- 
zaYd the money then due or to become due to the estate of 
the testator from the Board of Ordnance, under the before 
mentioned contract, in payment of 3485/. 12^. 3^. alleged 
to be due from the estate of the testator to Goodacre and 
Buzzard; arid also gave -them a warrant of attorney of the 
same date, to confess judgment de bonie testatoris; on which 
they entered up judgment. 

Two bills were filed : one by the two executors of Ver- 
non ^junior, who were not parties in that transaction, for' 
an account, &c. ; and another by Goodacre and Buzzard, 
claiming under their assignment, warrant of attorney, and 
judgment, to receive from the Board of Ordnance what had 
become due since the last payment; and by their answer 
to the odier bill, insisting, that the delivery of the power 
of attorney, by the testator, to Down and Co. for the use 
of Goodacre and Buzzard, was equivalent to an assignment 
of his interest in the money; that they therefore had a pow- 
er, coupled with an interest ; that the money was well re- 
ceived by Down and Co. and they had a right to apply it 
in liquidation of their demand against the testator's estate. 
There . was parol evidence of declarations by the testator, 
that the power was given to enable the Bankers to apply 
the money to their debt. 

Sir Samuel Romilly, Mr. Leach, and Mr. Wray, for the 
two Executors, Plaintiffs, insisted, that the power of at- 
torney, given *to Down and Co. was vacated by the death 
of the testator ; and the executors were entitled to recover 
the money received under it. 
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Mn Hart^ 4M Mr. Trotuer^ for the Bankers^ observing, 
that the bill in the first cause was filed, not by creditors, 
but by two executors and the residuary legatees, against 
the other executor aq4 creditors^contendled, that the power 
of attorney was not revoked ; that one executor may give 
a preference, to a particular creditor; that Qqadacre and 
Buzzard did qot ask the assistance of the Court ; and the 
judgment, if good at Law, could not be set asidf in Equity. 
The case of Hurat v. Goddard faj was referred to. 

The Master of the Rolls. The question is, to which 
of these claimants the money belonged. It is contended, 
that Goodacre and Buzzard are entitled to retain it ; as, 
though William Vernon died before it was received, the 
power of attorney was not revoked by his death ; that, be- 
ing given to them to secure a debt due, it was not a revo- 
cable power. There is no written evidence of- the purpose 
for which it was given. It is a mere common power, not 
accompanying any assignment of the debt, nor making part 
of any security given to the 'Bankers. Th^re is indeed 
parol evidence, that Vernon had declared it was to enable 
them to apply the money to the debt due to them. But 
that is not enough to operate as an appropriation of the pao- 
ney, or to prevent it from becoming part of the testator's 
assets.' In the case of Mitchell v. Eades (a) the power 
was made irrevocable : yet it was not allowed to be effec- 
tual against the general creditors after the death of the 
debtor. 

The other claim was under the assignment by one of the 
executors, William Vernon^ subsequent to the testator's 
death. It is said, as each of the executors has the power 
to dispose of the assets, the assignment by one is good. If 
he had parted with any portion of the property to Goodacre 
and Buzzard^ if by the assignment they had obtained any 
legal advantage, it could not perhaps be taken from them.: 
but this is a mere assignment of a chose in action by one 
of several executors, of which no use can be made, unless 
sins Court shall act upon it, and interfere to give the par- 
ticular creditor an advantage against the other executors 
sind the general creditors. That the Court will not do ; 
but will direct the money to be paid to the other executor 
for the benefit of the general creditors. Goodacre and Buz- 
zard have a judgment, it is true : but that does not makie 
them the persons entitled to receive the debt ; though it 
may give them a priority in the administration of assets. It 
is for the other creditors to consider, whether they should 
not make application to the Court of Law, in which the 
judgment was entered up. Upon the case of Ehveli v. 
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1813. .91109^, (a) I conceive, that judgment will be found to be 

^ y i^ of no avail. 

Vaed The bill of Goodacre and Buzzard^ to have the money 

paid to diero, must be dismissed wit^ costs as against the 
Board of Ordnance, and without crfsts as against the other 
executors; and upon die bill of the other executors, the mo- 
ney must be paid out of Court to them* 

faj 1 Sira. 30. 



1813. LORD SOUTHAMPTON v. MARQUIS OF 

How*. HERTFORD. 

^0^17,18.24. 

Trust of a BY indentures, dated the 12th and 13th of July ^ 1790, 

term during estates were conveyed in strict settlement, subject to a term 

™*«ISl?^l*r of 1000 years, uribn the following trust : 

minorities ot — « ^ % » f • -^ *• • •^» r 

the respective That dunng the mmority or respective minorities of any 

tenanufor person or persons respectively, who for the time being, 
life, or in tail, should, by virtue of the limitations hereinbefore** contain- 
fccf^o^wJew ®*» ^ immediate tenant for life, in tail male, or in toil, in 
and lay oat possession of, or actually entitled to, the yearly renU, is* 
the Knts, &c. sues, and profits, the trustees should receive and take the 
tn stock, to yeariy rents, &c. and pay and apply so much as should re* 
fw such per. ™*^*° **^^'' answering the payments before or after mendon- 
sons as should, cd, in or towards the discharge cff the principal sums which 
upon the ezpi- should then affect the said estates, so that they. might be 
ration of such completely freed and discharged from the same; and after 
d«Iit*h of the "^ payment of all such charges and encumbrances, should, dur- 
minors, be te- mg such minority or respective minorities as last mention- 
nants in pos- ed, lay out and invest the said yearly rents, &c. in the pur- 
*^ wi?"' ^iJ?"" ^^^'^^ ^f public stocks or funds, or upon Government or 
renu and of "^^* securities, in England^ to be from time to time altered 
the age of ' and varied as occasion should require ;. and receive the di- 
twenty-one» vidends, interest, &c. ; ai^d lay out and invest the same in 
too remote; the purchase of, or upon stocks, funds, or securities, of the 

^w5 !!!f uf-.— like nature, to be also from time to time altered and varied, 
voicL m IIS ere* •,. ,' •!*• i«« • 

ation, is inca- 80 that the same might, dunng such minority or respective 

pable of modi- n^inorities, as aforesaid, accumulate ; and to stand possess- 

^*»®"» '** *? ed of, and interested in, the sums of money, stocks, funds, 

in tte extent) *^"^ securities, to be purchased with such yearly rents, and 

to which it * the interest, dividends, and annual produce, respectively, 

might have and the accumulations thereof, respectively, and the divi- 

?**" ^rj|P"*^' dends and annual produce of such accumulations, in trust 

^|f^' ' - for such person or persons respectively, as should imme* 

L ^^ J diately upon the expiration of such minority or respective 

minorities, as aforesaid, or the death -or deaths of such 



4 

minor or minora, as aforcmid, 4)e tenant or tenants in pos- 1813. 
session, or entitled to the rents and profits, and be of the ^— v^-^ 
ase of twenty-one years ; and that in the meantime, and un- Lw i 
tu the said rents, issues, and profits, should amount to a Sotthamfiow 
sum competent for the discharge of the sums so to be dis- BfirauU of 
charged, the trustees might invest the same in the purchase Hsattobo. 
of stock, &c. and that in such case the dividends and inter- 
est of such last mentioned stock should be accumulated, '[ 56 ] 
and the same, and the accumulations thereof, be laid out and 
invested as last hereinbefore mentioned, till the same re- 
spectively should be applied in the discharge of the said 
sums of money so to be discharged. 

The bill contended, that the direction for the accumula- 
tion of the rents and profits, during minority, until there 
should be a. tenant in possession of the age of twenty*one, 
is illegal and void ; and that, therefore, the Plaintiff, as te- 
nant in tail, is entitled to all the estates, and to all, or so 
much of, the rents and profits, as should remain after dis- 
charging die encumbrances. 

Sir Samuel RomiUy^ Mr. Beiiy and Mr. Heald^ for the 
Plaintiff], — ^The question upon the validity of the trust of 
this term is, whether the direction to accumulate the rents 
during the successive minorities of tenants for life or in 
tail, until there shall be some tenant in tail adult, to whom 
the whole accumulation is to be paid, is not too remote ; as 
it may possibly endure much longer than the allowed limits. 
It might happen, though not probably, that this accumula- 
tion would go beyond a century : if, for instance, the pre- 
sent Lord Southampton^ who is a minor, should man*)', and, 
dying under age, leave a minor, who might do. the same. 
In Griffiths v. Vere^ (a) The Lord Chancellor lays down, 
as welisettkd, that the possibility, that ah executory devise 
may fall within the legal ligiits, will not support it. This 
trust for accumulation, therefoi^, not beipc; within the Act 
of Parliament, (h) made in consequence of the case on ihr. 
TheUussov^s will, (cj must fall. 

Mr. Hart^ and Mr. Roupelt, Sir Arthur Piggott^ Mr. [ 57 ] 
Leachy Mr. Martin^ Mr. IVetherell^ and Mr. Phillimore^ 
for the different Defendants claiming in Remainder : Mr. 
Richards^ and Mr. Perkins^for the- Tnistees ^-^Th\^ direc- 
tion for accumulation does not necessarily include a longer 
period than the law allows ; and may fall )vithin those li- 
mits. It is not a plain, direct, transgression of the law, as 
the limitation in Lade v. Holford^ (a) looking to a period 
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fflj 9 Ve%, 127. 8ec 134. 

{bj Stat. 39 and 40 Gm. 3. c. 98. LMg^don v. Sinuon^ 12 Vei, 295. 
CeJ Tkelkt99on v. PToodfird, 4 fei^ SST. 9 Vet. 112. 13 Fe*. 209. • 
aj p. 57. 3 Bw. 1416. 1 Biaek. 428. JImh. 476. Feame^i Ex. Der. 
M'. Butler'i edition sod his note (1.) 
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1813, of twenty-six years. That accumulation might proceed as 

^--v*-' long as ihc estate, might be made unalienable, was admitted 

. tord in ^e case on Mr. Theliuswn^a wilL Ail the consequences, 

SoiTTHAiirrov represented as flowing from this accumulation, might hap- 

Marquia of P^° ^P^° ^X limitations in tail ; a series of successive mi- 

UsBTvomii. norities preventing alienation. 

If, however, this trust goes too far, it is void only for the 
excess ; if capable of being clearly distinguished : Pkipps 
V. Kelynge. (b) It is valid, therefore, at least until a tenant 
in tail attains the age of twenty-one. 

ChJ Fearm^i Exec. Der. Mr.,PtfweU*9 edition* 84. «Xfr. ButUr^9 edi-. 
tion, 616. 
2»hipp9 V. Kelynre, 20th July, 1767. (Regf. Lib. B. 1766, folio 529.) 
The Duchesa otBuckt and J^Tarmanbyf hting poueaaed of a leaie from 
the Crown, for the remainder of a term of thirty yeara and three daya, 
■and seised of a capital meaauagc, &c. and also possessed of personal ea- 
Trust of tate, by her will, dated the 15th of February, 1742, bequeathed to Wil- 
rents of lease- Ham Kehfnge and others, hfer executors, all her leasdiold estatea in Tork- 
hold estate, tp thire, which she held of the Crbwn, in trust, that they or the survivors, 
accumulate &c. should from time to time, durin^^ the term of years therein. Igy out 
and be laid out the clear yearly profits, in the purchase of landa of inheritance, in their 
in freehold ea- names ; and convey and settle the same to the use of the PlainlifT Con- 
tates, to be atantine, during his life, wfthout impeachment of waste s with remainder 
settled, ceased to truatcea, for preserving contingent remainders; remainder, af^er the 
at the age of death of the Phuntiff CaiuranitM, to hia firat and other sona, in tail male \ 
twentyone of remainder to the use of Jamea Phippa, brother of the Plaintiff Corutan" 
the first tenant Hne, for his life, with remainder to his first and other sons, in tail male ; - 
in tail. remainder to the testatrix's godson, the Honourable Edmund Boyle, for 

life, with remainder to hia first and other sons, in tail male ; with ulti- 
mate remainder to the testatrix's own right heirs. And the testatrix ' 
gave to her .said executors all her personal eatate whatsoever, in trust, in 
the first place, to pay thereout certain Annuities therein mentioned, and 
such other Annuities, legacies, or sums, as she should f^ive or appoint, 
by any deed, ^ codicil to her said will, or any other writmg whatsoever ; 
and men in trust to lay out the remainder of her personal estate in. the 
purchase of lands of inheritance, in the names of them, their executors, 
&c. and to settle and convey the same upon the* same persons and their 
' issue, and for the same uses and estates, as she had tnerein before di- 
rected, touching the Isnds to be purchaaed with the renta of the said 
leasehold estate ; and she devised aU her real estatea upon the same 
trusts ; and directed, that, until such purchaae could be found, her said 
executors should place out the trust moneys, either upon land or Govern- 
ment securities, as thev should see fit ; and pay the produce thereof to 
auch persons as would be entitled to the produce of tlie said eatate, whea 
purohased. 

The bill prayed, among other things, an account of the personal estate 
of the testatrix, and of the rents of the leasehold premises, an execution 
of the trusts of the will, and a receiver ; and by a decree, made on the 
12th day of March^ 1744, it waa declared, that the will ought to be es- 
tablished, and the trusts performed, &c. Under a private Act of Parli- 
ament, the lease was renewed out of the personal estate of the Duchess ; 
and the new lease, being granted to the Plaintiff ConatanUne, was assign- 
ed to the Defendant Kelynge, in pursuance of the directions of the Act, 
upon the trusu in the will ; and the plaintiff Conatantine John, (the eld- 
est son of Conatantine^J having attained twenty-one, they obtained a fur- 
ther renewal, to commence from the day the renewed term of twenty^one 
years would determine, at the expense of Conatantine the father. 
The bill, suggesting that the Plaintiff €onatantine John, on bts attain- 
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Sir Samuel RomiUy^' in Reply* — ^The view taken of this 1813, 
ease, with reference to the incapacity * of alienation from the y^^^ y ^^ 
minority of tenants in tail, is not accurate. That incapacity tiord 
is not produced by ♦ the act of the parties, creating the li- 8MrrHi.iiJT0K 
mitatioBs ; and the same effect might follow from a succes- Marquis of 
sion of persons who happened to be lunatics. It is said to HntTfomv. 
be a rule of law, that property may be incapable of enjoy- [ # 59 ] 
ment, while it is unalienable; and, without disputing that r ^cr\ ^ 
notion, it is sufficient, that in this instance the restraint of l> ^ -I 
alienation and enjoyment is for a lon^r period than the 
law permits. A limitation, so void in its creation, was ne- 
ver sustained upon the distinction that it is void only for the 
excess, except, under the late Act of Parliament, in Grif" 
fiths V. Vere. The limitation in Lade v. Holford was not 
established for twenty-one years. The case of PhippH v. . 
Kelynge^ which is very shortly stated in Fearne^ turned up- 
on a diiFerent principle : the' reason is not stated : but the [ 61 ] 
Court must have understood that as a direction to carry the 
rents and profits as far as the law would permit, vesting 
them, therefore, in ,the first tenant in tail : but, if this accu- 
mulation is good for twenty*one years, suppose the Plain- 
tiff dies under twenty-one, to whom are the rents, during . 
bis minority, to go ? 

ing the sge of twenty-one years, became entitled to the absolute interest 
and property in the said leasehold estate, devised by the will of the late 
Duchess, in trust, &c. to be purchased, as the 6rst person entitled to 
take the real estate, as tenant in tail male, subject to and expectant up- 
on the determination of tlie estate for the life of the PbiintifT Conatantine 
therein, insisted, that the Plaintiffs were entitled to have an assignment 
of all the said leases, Stc. as they should appoint ; and in case of the death 
of Corutaniinef before such assignment, that his son, the said Conttantine 
Tohit was entitled to have such assignment made to him absolutely, or 
in trust, as he should appoint ; and the bill prayed accordingly. 

The Defendants, the infants, by their answer, insisted, that the Plain- . 
tiifs were not entitled to such an assignment ; and that the rents and 
profits ought to be laid out in the purchase of land, upon the several 
trusts declared in the will. 

Lord Camden^ C. " declared, that the present lease, toother with the 
**^ two renewed leases of the premises in question, are all afiPected with 
" the trUst declared in and by the will of fhe late Duchess of Buckt ; 
•'and that, as the Plaintiff Constantine John Phippa, the eldest son of the • 
**V\a,in\\ff Cmutantine JPMppt, the first tenant for life, has attained his 
" age oftwenty-one years, the same ought to be assigned by the Defend- 
^ ants, the executors and trustees, (subject to such mortgage or demise 
"as shall be made thereof by the said Defendants, under the direction Of 
"the Act of Parliament.) to the Vl&miifi' Constantine Fhippa, the father, 
^ for his life ; and from and. after his decease, to the Plaintiff Cohitantine 
** John JPldfip*t his executors, administrators, and assigns ; for that the 
'* trust declared by the will of the said Duchess of Bucks, of accumujat- 
" ing the rents and profi^ of the leasehold premises, to be laid out in the 
** ptu'chase of lands, to be settled as therein directed, ceased and became . 
** roid on the said Plaintiff Constantine John Phipps attaining the age of 
** twenty-one years ; the law not permitting a leasehold interest to be 
<' settled unalienably, beyond the time of the first miborn person entitled 
** thereto, bis or her arriving at the age of twenty-one years." 
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1813. The Master of the RoLip* In the case upon Mr. 

^— v*-* ThelbiseonU will, it was admitted on all sides, that trust of 
Lord accumulation could not exceed the limits of execvtory de- 
SooTHAMcnM yjg^ . j^ ^jjg QQ ^jjg gjjjg strenuously contended, that it could 
Maiwiis of ^^^ go SO f ar : but it was decided, that so long as an estate 
UBwnoaii. may be kept from vesting, so long accumulation may ht 
Before the directed. An estate may be kept from vesting, until an 
Stat. 39 and imbom child of a person in being attains the age of twenty* 
^ Oeo.Z. c one : but an estate could not be limited so as to vest only 
twn m?ght ^^ ^^ ^^^ descendant of a person in being, who might at- 
have been co- tain twenty*one ; as that descendant might be the child of 
extensive an unborn child, or a person more remote ; and the period, 
^*^id '^"t therefore, much beyond the allowed limits, 
ceedthelimiu 'That is the direction as to the continuance of this accu-* 
of, executopy mutation : and the consequent suspension of vesting of the 
devise: viz. accumulated fund ; as, if there should be a succession of 
bo^^ "hi? f ^^'^^'^^^ ^^ ^^^^^ <lying under twenty «one, the accumulation 
a person in would be to continue, and the accumulated fund to vest 
being attained only in a person attaining that age, however remote the 
twenty-one: period. To that extent it is impossible to support it: whe- 
ton*o*^sr **'' *^ ^^^ ^ supported to any extent, I shall not deter- 
only in the - min^f until I see the case of Phipps v. Kehfnge in the St^ 
first descend- gister^s Book. An executory devise, exceeding the allowed 
antof a person limits, is void in toto; and in Gri^ths v. Vere^ (a) it seems 
mi^rSt^n** ^° ***^^ *^^" ^^"7 VDiXxAi uken for granted, that, indepen- 
twenty-one, dently of the Statute, the same rule would apply to a trust 
too remote, of accumulation ; but the * object of the Sutute was held 
AccumuUi- sufficiently answered by cutting down the excess. In Phipps 
tion exceeding v. Kelynge^ the trust does seem supported to a certain ex- 
thc Stat^39^ ^^"^' ^^^ disallowed as to the rest. My present impression 
and A^Oeo 3. ^^9 ^^^ there was room there for a severance of the trust 
c. 98, void on- into different portions; which seems to be precluded by the 
ly for the ex- frame of the present settlement, 
cess. 

[•62] m 



M(fy 24. The Master of thq Rolls. I have examined the case 

of Phipps V. Kelynge; and find it is in substance as stated* 
' in the note in Fearne'^s Executory Devises ; but, when the 
circumstances are attended to, I do not think, it will be 
found to be an authority for the proposition, that a trust for 
accumulation, exceeding the allowed limits, is void only for 
the excess. Lord Ahanley^ in the Thellusson Case, says, 
CaJ that Phipps v. Kelynge is not properly a case of ac- 
cumulation; as Phipps had a right to pall from time to time 
to have the rents and profits laid out tn lands to be settled. 
That certainly was so ; and there was a direction, that, un- 
til proper piurchases could be found, the money should be 

CaJ 9 Vet. 127. f aj p. 63. 4 Tw. 338. 
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laid out in Governtnent or real secarities, and the interest 1813. 
paid to the perscms who would have been entitled to the ^■^^v*^ 
rents and profits. There was therefore no period, during Lord 
which the rents and profits of the leasehold estate would SoirwAiiFwwr 
have been wholly withdrawn from enjoyment. Still, to a m m^^g ^f 
certain degree, there was a trust for accumulation ; as the HsBnomv. 
rents and profits themselves are not to be enjoyed, but only 
the produce thereof, when invested in land or securities. 
Whether that was a trust wholly void, or good in part and 
bad in part, Loi:d Camden^ under the circumstances of the 
case, had no occasion to consider;, as the eldest son, the 
first tenant in tail, had attained twenty-one before the suit 
was instituted. He did not quarrel with the past applica^ [ ^^ ] 
tion of the rents : nor was it his interest'to do so ; as his 
father, the tenant for life, was living. All he conteiyled 
against his brothers, entided to estates tail in remainder, ' 
was, that this sort of accumulation should go no further; 
the leasehold estates having vested absolutelv in him, as 
tenant in tail of the freehold, subject to his father's life es- 
tate. If that was true, as it was held to be, it was imma- 
terial, whether the trust was retrospectively good, or not ; 
and di^refore it would be too much to construe the decla- 
ration, that the trust ceased and became void upon his at- 
taining the age of twenty-one, into a positive decision, that, 
until he attained that age, it was .valid and eifectual ; that 
being a point on which no decision was sought by any of 
the parties in the cause. 

As Lord Camden decided, that the first tenant in tail be- 
came absolutely entitled to the leasehold estate, I do not see 
distittcdy, how it could be held, that it vested in him only 
at the age of twenty-one. The decision upon the first point cgn^pgi ^uie 
implied that the leasehold estate was to be considered as that leasehold' 
subject to the same limitation as the freehold, notwithstand- estate limited 
ing the attempt to confine the successive takers to the en- ^'^^^ freehold 
joyment of less than the entire rents and profits of the lease- [y ^ thcbhSi 
hold. If so, the general rule is, that the leasehold estate of the first 
vests absolutely, upon the birth of the first tenant in tail of tenant in tail, 
the freehold. The question then would have been, whether f^^i^} *o^« 
the direction for a modified accumulation was to be taken cuJ^'or'im* 
as a declaration of intention, that the two estates should go plied, that 
together, subject to such modified accumulation, as long as tbey shall go 
the rules of Law and Equity would permit ; and whether a t?p^*^''V** 
Court of Equity would, in consequence of such intention, nilfs^fVaw 
suspend the vesting as long as the testatrix herself might and Equity 
by a specific provision have suspended it. permit. 

. In the case of Ware v. PolhiU^ faj where the rents and [ 64 ] 
profits of leasehold estate were to go to the persons entided 
to the rents of the freehold and copyhold estates, but with 

CaJ 11 VcM. 2S7. 
Vol. IL 6 
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[65] 



a power to the trustees, at any time^ with consent of the 
persons so entitled, or, if minors, at their own discretion, 
to sell, and invest the produce in real estate to the same 
uses. The Lord Chancellor held, that notwithstandinji; the 
power, the leasehold estate vested absolutely in the first 
tenant in tail from the titne of his birth. 

The present case, however, is different from either of 
those. This is an attempt wholly to sever the surpluil rents 
and profits from the legal ownership of the estate, for a time 
that may extend much beyond the period . allowed for exe- 
cutory devises or trusts of accumulation ; and to give them 
to a person who may not come into existence until after that 
period. I dg not see how any part of such a trust can be 
executed. In Ware v. Polhtll^ The Lord Chancellor held 
the;, power of sale to be void, upon the ground, that it might 
travel through minorities for two centuries ; and adds, (bj 
^^ If it is bad to the extent'in which it is given, you cannot 
^^ model it to make it good." In Lade v. Holford^the Court 
did not attempt to model the trust, and make it good in the 
extent to which it might have been well carried on in its 
creation. As to the possibility that Lord Southamtton may 
attain the age of twenty»one, that never has been ndd to bie 
an answer to the objection, that the trust, as originally ere* 
ated, is too remote. Supposing this accumulation allowed 
to go on, and he dies' under twenty-one, what is to become 
of the accumitlated fund ? The deed says, it shall go to the 
first person entitled to the estate, who shall attain twenty- 
one ; though there should be no such person for a century 
to come. As it is impossible so to dispose of it, I should 
thus deprive Lord Southampton of the rents and profits 
during the years he had lived, upon the speculation that he 
might live to take the accumulated fund. 

My opinion is, that this trust is altogether void, except 
so far as it is a trust for the payment of debts. ' 

fbj 11 r«t. 283. 



1813. ALLAN V. BACKHOUSE. 

June 19. 21. 

" ^nt^sISd^ ^^^^ iliZiiiV; by her will, dated the 8th of yanuary, 
<< profits^ ex- 1^3^) devised a Manor, &c. and several messuages, &c. 
tended beyond 

their natural meaning, annual profits, to mortgage or sale, vhen necessary to effect ibe 
object, raising a gross sum : for fines on renewal, therefore, as well as portions; and not . 
controlled bv the apparent general intention to preserve the estate entire. 

Contribution of tenant for life to the fine on renewal, in proportion to his eiijojrment; 
Tiot, as formerly, one third; nor, as upon a mortgage, confined to keeping down the in- 
terest. 




CAg£g. IK ChAM€£RT. * 65 

part ^ the Lordship or town of paHon^upoti" Tees^hM by 1813. 
one lease for three. lives, in trust for the testatrix« her*heirs 
and assigns, jointly with other lands, belonging to another 
persop, comprised in the same lease, from the Dean and 
Chapter of Tori^ and all her renewable and other estate and 
interest therein, and also two closes, 8ic. at Hill-house Farm, 
in the Parish of Darlington^ held by lease for three lives 
from and under the Bishop of Durham^ and all her .renew- 
able and other estate and interest therein, and all other her 
real estates, &c., unto and to the use of James Allan^ for 
life, without impeachment of waste ; remainder to George 
AUan (the elder) with remainder to trustees, their heirs and 
assigns for ever, to the use of them and their heirs, upon 
the following trusts : for George Allan^ the younger, and [ ^^ ] 
his assies, for life, without impeachment of waste ; re- 
mainder to the use of the trustees and their heirs during his 
Ufe, in trust to support the contingent remainders after li- 
Xaited i remainder in trust for the first, second, and other 
sons of the said George Allan, the younger, in tail male ; 
with divers remainders over ; and the ultimate remainder 
in trust Tor James Allan, his heirs and assigns. The will 
then proceeded thus :. 

** And my will is, and I do hereby desire, direct, and 
^ appoint, that 'the respective lease» from and under the 
*^ Dean and Chapter of Tork and the Lord Bishop of Dur- 
** ham, which I now have, or are in trust for. me, my heirs 
^^ and assicns, at the time of my decoase, of aird in the said 
^^ leasehold premises at Dakon-upon-Tees and Darlington 
^* respectively, shall and may, from time td time, when and 
^^ so often as occasion shall require, be renewed and filled . 
^* up, when the persons on whose lives the present or any 
*^ future lease or leases thereof may be held, do or msgr de- 
** part this life ; and the several and respective fines, fees, 
*^ and expenses, incident to or attending every such renew- 
*^al -shall be raised and paid out of the. rents and profits of 
^* the same respective leasehold premises, or by and out of 
^' the rents and profits of any other part of my said freehold 
^* messuages, lands, or tenements, in the name or names of 
*'*' my said trustees, Leonard HoUnson and James Back* 
*^ house, or the survivor of them, or his legal represenu- 
^^ tives ; and I do declare, that all new and other lease of 
** leaiBes, at any time or times hereafter to be had or obtain- 
^* ed of the same leasehold premises respectively, shall, 
^ at all times during the continuance thereof, respectively 
^'remain, continue, and be, upon the same and the like 
*^ trusts, for such person and persons, and for such es- 
^* tates, ike. as are hereinbefore expressed, be. concerning [ 67 ] 
^ my said hereinbefore devised freehold Manors, freehold 
^ and copyhold messuages, tenements, lands, and heredita- 
^* ments, or as near thereto as may be, and the nature of the 
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1813. ^^ san^ respective (easehofd estates will admit of, to tils end 

Vi^i V— ^ ^ that t^jS«^e respective leasehold estates and premises 

Allam *^ may be Imd and enjoyed, or go along with my 8ud 

. '"• ^^ freehold Manors, freehold and copyhold estates and pre- 

icKBouBi. 4c jnisesj so long as may be and the laws will permit," ■ 

Provisoes were addfed, enabling the tenants for life to 
grant leases ; and authorizing George AUan^ the younger, 
on coming into possession, to limit a jointure of 200/. a-year 
out of ^^ the said Manors, me8Sl^ges, lands, tenements^ he- 
^^ reditaments, and premises, devised as aforesaid." 

Tht tesutrix died in October^ 1785. yames Allan enter- 
ed; and died in Januaryy 1790; when George AUan^ the 
elder, entered ; and continued in possession until his death, 
in May^ 1808; when George AUan^ the younger, entered, as 
next in remainder. 

In January^ 1804, one of the lives,' for which the estate 
at Dalton was held, dropt; and, in 1808, another. Upon 
the fall of the second life« George Allan, the tenant for life^ 
applied to the trustee to nuse a competent sum. by mortgage 
for renewing the lease ; who refused ; insisting, diat, by the 
* terms of the will, the tenant for life was bound at his own 
r expense to renew. The tenant for life, upon that refusal, 

renewed the lease at the sum of 6650^; and, not having 
any issoe, filed the bill against the trustee' and Robert At* 
hn^ the first existing remainder-man in tail ; praying a de- 
claration, that the fines and fees of renewal ought to be 
raised by sale or mortgage of a competent part of the de- 
[ 68 ] • vised estates, and that the Plaintiff, having advanced the 
sum of 6650/. for such renewal, ought to be an encum- 
. brancer thereon for the same, or some part thereof; and that 
a mortgage might be accordingly executed. 

Sir Samuel RotMUy^ and Mr^ RoupelL,for t\e Plaintiff.'-^ 
The objection of lachee^ in not renewing when the first life 
dropped, is no more applicable to the Plaintiff than the De- 
fendant AUan ; as it was no more incumbent on the former 
than the latter to call on the trustee to renew. * The setded 
doctrine of Equity is, that a sum of money, directed to be 
raised out of &e rents and profits, without any particular 
indication of annual profits, must be raised by sale or mort- 
gage; a doctrine that Lord Hardwicke expressly recog- 
nises, in Green v. Belcher; faj^ observing also up<m the 
effect of a certain determinate time for raising the money, 
as affording an additional argument that it was not intended 
to be raised out of the annual profits. There are many 
other authorities, rejecting for this purpose the distinction 
between annual and general profits; establishing, that the 
rents and profits of an estate are the estate itself, in this 
sense, that a devise of the rents and profits will carry the 

faj 1 Aik, SOS. 
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estate : Bacihwse v« MdJI^ion^YiJ Ltngon v. l%ku^ (c) 
Ay V. Giitertj (d) Trafford v. Ashton^ (t) Baiiies v. Dix- 
etu (f) Here, it is true, there is no particular time limited 
&r raising the fitie: the period is necessarily uncertain; 
depending on the lives: but suppose, immediately after the 
death of the preceding tenant for life, and before the Plaintiff 
had received any part of the. rents and profits, a Ufe had 
dropped ; was it incumbent on him to advance the fine for [ 69 ] 
renewal out of his own money / If the tenant for life has 
tBis burthen atUchcd to his estate, he may hot only be de- 
prived of all benefit, but may even sustain a loss : a conse- 
quence hardly to be reconciled with the benefit plainly in- 
tended for him. In this will, nothing can be found, indi- 
cating that the testatrix meant annual profits ; a construc- 
tion mconsistent with the whole context, and the obvious 
intention. As the rents and profits of many years would 
be requisite to discharge the fitie, the testatrix could not 
mean, that the tenant for life should advance it ; taking his 
chance of being reimbursed, if he should live several years. 
. The consequence is, that the Plaintiff, having advanced 
the fine, must be considered an encumbrancer, having an 
.equitable lien on the estate. for the amount; as he cannot 
have recourse to the assets of the dei:eased tenants for life. 
In no other way can a fand to answer the fines be said to 
exist; unless, which is a very improbable case, there should 
accidentally be rents, adequate to the purpose, in arrear. 
It is not an immaterial circumstance, that the fines ace to be 
paid by the trustees, who take nothing until after the deaths 
of the two first tenants for life; and those trustees have the 
legal estitte in fee. The avowed object of .the testatrix, to 
perpetuate this estate in a particular course of devolution, 
was not left to depend upon the caprice or interest of the 
tenant for life to renew or to forfeit the lease. The diffi- 
culty as to the proportion of the contribution, is determined 
by the case oiWfnte v. White, (a) 

Mt. Leach^ and Mn Wray^ for the Remmnder'-man in 
tail: .Mr. Raithhy^ for the Trustee. — This is a. mere ques- . [ 70 ] 
tion of intention. The will indicates an anxious desire, by 
a long course of limitations, to perpetuate these estates in 
the family of the Allans; and the mode proposed for se- 
enriog that object embraces even a sale. Can* a ^^ new lease'' 
be intended of the property, diminished by a sale : or is not 
the general intention clear, that the same leasehold estates 

fbj 1 Ch. Co. 176. CO 2 Ch, Ca. 205. 

fdj Free. CSI. 584. 9 K Wm». 13» S. €. 

ftj 1 P. Wm. 416. S Eq. Ca. Ab. 641, pL 8. 

CfJ 1 Tm. 43. /•Aiiffwi ▼. Jrwad. 1 Fe*. 171. 

Caj 4 Vet. 24, S.Fet, 554. 9 Vet. 5S4, 
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1813. undtmiilMhed should descend in succession, according to 
^■^-^ the li&itatipns of the freehold ? That intention imposes 
AtiAv upon each tenant for life, coming into possession, the con- 
• •• , dition of providing for renewals. 

HAcuinrss. ^here the " rents and profiu" have been held to mean 
the estate itself, the Court has been forced to that construc- 
tion by particular circumstances, and to effectuate the gene- 
ral intention. Where a portion has been given out of rents 
and profits, the object frequently could not be effected at 
the particular time when it was required, by the gradulil 
application of annual rents. So, the payment of debts re- 
quires a larger construction of the words ^ rents and pro- 
^^ fits ;'^ giving the means of immediate payment by mort-« 
gage or sale. 

In the note ("aj to Trafford v. Ashtori^ Mr. Cox observes, 
that the natural meaning of .the word ^^ profits^' is ^^ annual 
/^profits;" and that the cases, extending it further, are ex- 
ceptions out of the gieheral rule. In Ivy v. Gilbert^ fbj 
The Lord Chancellor ^not stating a doctrine applicable mere- 
ly to that case, but lading down the general rule, says, 
^^ that the natural and primary interpretation of these words, 
[ /I ] *^ out of the rents, issues, and profits, is out of the rents, 
^^ issues, and profits, as they arise, and not by anticipation.'^ 
The other cases emphatically mark the same distinction ; 
that ^* rents and profits'' generally mean annual rents and 
profits ; and, where differently construed, form an excep- 
tion. The only case, resembling this, is Stone v. Theed^ 
{a J where there was something indicating an intention to 
impose a burthen on each tenant for life ; but the evidence 
of that intention is much below the positive declaration of 
this testatrix, that the fines shall be paid out of the rents 
and profits. The supposed instance of the life dropping 
before any rents could be received by the tenant for life, is 
an extreme case, probably never in the contemplation of 
the testatrix ; and cannot therefore be coupled with her in- 
tention. The rents and profits of all her estates, not con^ 
fined to her leasehold property, are destined to this purpose; 
at least 3000/. a- year ; fully adequate, in a very short period, 
to furnish the fine for renewal of a single Ufe. 

The erron(;ous rule, adopted in Buckeridge v. Ingram^ 
(b) that.the tenant for life is to contribute to the expense 
of renewal no further than by keeping down the interest, as 
in the case of a mortgage, depending on a very different 
principle, was corrected in White v. White; which has esu- 

raj 1 P. Wmt, 419, note 1. See slio JIfr. Raithb^* note, 1 Vem. 104, 
«iid catet there cited ; snd the note 3 Vet. jiui. 481, to Earl of Albemarle 
T. Bo^eri, Bootle ▼. Blundell, 1 Mer. 193. 
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blished, that the tenant for life is to contribute ip propfortion 
to his actual enjoyment, to be determined by tife duration 
pf his life ; and that, where a fund is provided by the tes* 
tator, that fund must be exhausted, before the tenant for life 
can be called lipdn to contribute. 

Sir Samuel Romilly^ in Reply n — ^The general doctrine of 
this Court is, that where a testator, devising freehold leases, 
has given no direction concerning their renewal, the tenant 
for life is not bound to renew; but if he does renew, he is 
to a certain extent a trustee for those in remainder ; and has 
a correspondent right to contribution from them. Where 
the testator has directed a renewal generally, all must con- 
tribute : the inconvenience of the rule, stated in Buckeridge 
V, Ingram^ (a) being clearly shown in White v. White, (b) 
A mortgage, therefore, is the only proper mode of provid- 
ing the means of renewal ; and^ although the testator may 
direct the fine to be paid out of the annuM rents and profits, 
so as to throw it upon the tenant for life, this is in effect a 
direction to renew out of the estate, not out of the annual 
rents and profits. The rule is accurately expressed by Lord 
Hardwicke^ in Green v. Belcher^ (c) and Baines v. Dixon; 
{dj and the general doctrine of Ivy v. Gilbert (e) govern* 
this case. How could a fine Of 6000/. be paid out of the 
annual rents and profits, if the renewal became necessary at 
the end of half a year \ A fine for renewal is not to be paid 
by instalments ; a mode of payment found inconvenient for 
portions, but an the other case impossible. The testatrix 
must have contemplated, as a possible event, that a second 
life might drop soon after the first, and before 9 renewal . 
had been effected. If the tenant for life, bound, as it is said, 
to renew at his own expense, dies before he is reimbursed, 
can it be contended, that he would not be an encumbrancer 
to a certain extent f The objection, that this estate was to 
be preserved entire, is met by the general doctrine of the 
Court, that, where no fund is pointed out for renewal, a sale 
or mortgage is invariably directed. The words of this will 
show strongly, that the testatrix did not mean annual rents 
and profits. She does not say, by whom the renewals are 
to be made. The expression, " In the name or names of 
^^ my said trustees,'' is applied to raising the fines, and the 
word ** raised" is inconsistent, with the notion of a fund al- 
ready existing. In Stone v. Theed^ the testator, speaking of 
the "surplus" rents and profits, must* be considered as 
meaning annual rents and profits. 
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1813. TAe Vice-Cbahcellor.* This is a case in which the 

testatrix imperatVvely directs renewal ; not leaving to the 
option of the tenants for life, or the trustees, to renew, or 
not. It is not therefore necessary to consider cases where 
there was no direction to renew, or where lio fund for re- 
j^^^g'i oewal was provided; as there is by this will : the question 
^^ being, what is that fund : on the one side, it is said to be 

annual rents and profits: on the other, rents and profits, 
generally ; which have been construed as importing a pow- 
er to raise by sale or mortgage. The provision for renewal 
in this will is not contained in any of the successive limit- 
ations for life, by a direction, as the several devisees take 
in succession, to renew, and pay the fine; but is created by 
a distinct, substantive, clause, providing generally for re- 
newals in all future time; the testatrix expressing her 
anxious desire to preserve her leasehold property, to go as 
far as can be by Uw witfi her other estates, freehold and 
copyhold, entire, to the persons pointed out by the will ; 
directing a succession of limitations in strict settlement ; 
and looking forward to frequent renewals by the dropping 
of lives from dme to time ; and directing ^e fines, ftes, 
«nd expenses, incident thereto, to be raised and paid out of 
[ 74 ] the rents and profits of the leasehold, or any other part of 
the estates. 

In construing the words ^ rents and profits'" in a will up- 
on such a subject,' to amount to a power to raise a gross 
sum of money, the occasion on which the necessity of pro- 
viding that sum would arise, must be-observed. The time 
. cannot be known with certainty, depending on a contingen- 
cy. Neither can the exact amount be specified : that also 
de^iending on contingencies ; the value of the estate ; the 
contract with the lessor ; the event, whether one life has. 
dropped ; or more, as in this instance. This however is 
clear ; that, whenever the occasion for renewal arises, and 
a given sum can be agreed upon for it, it is absolutely ne- 
cessary that it should be paid immediately ; as those wJio 
are to grant the renewal upon that payment, cannot be ex- 
pected to wait for a gradual payment out of the annual rents 
and profits, as they arise ; but are to receive a gross sum, 
to be paid immediately : that necessarily arising from the 
intention to preserve the whole property entire ; which 
would be endangered by suifering another life to drop. 

It was fairly argued, that, though the natural roterpreta- 

tion of these words is annual rents and profits, and such a 

direction to raise money by rents and profits, seems to be 

tl^^*fit**^ put in contradistinction to sale or mortgage, the word 

woufrpass ." profits" ^;c*t;i termini includes the whole interest; as a 

the land. (1) devise of the profits would pass the land itself. A direc- 

{(1) Beed et al v. Reedy 9 Mast. Rep. 373. { 
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tion of this sort, however, to raise money out of the rents ^^^^^\ 
and profits, is not exactly the same as a devise ci the estate 
under that aescription, by giving the profits. The con- 
struction cannot depend on the effect of the word ^^ profits^' 
per «^.* which would include all (he land produces: but that 
word ^ profits" is to be tJEiken, as it stands here, coupled 
with rents. 

Whatever might have been .the interpretation of these [ 75 ] 
words, had the case been new, whatever doubt might have 
arisen upon them, as denoting annual, or permanent, pro* 
fits, it is now too late to speculate; this Court having, by 
a technical, artificial, but liberal, construction, in a series of 
authorities, admitting it not to be the natural meaning, ex- 
tended those words, when applied to the object of raising 
a gross sum at a fixed time, when it must be raised, and 
paid, without delay, to a power to raise by sale or mort- 
gage ; unless restrained by other words. 

This interpretation is established by a long train of de- 
cisions. In Trafford v. Anhion (a) the object was to raise 
portions ; between which and a fine for renewal it is diffi- 
cult to raise a distinction ; that the former creates a neces^- 
sity for immediate payment; but the other may wait .for 
gradual payment out of the annual rents and profits. \t 
may bd further observed, that the words in Trafford v. 
Ashtotij ^ as soon as conveniently can be," might admit an 
argument for the gradual payment. 

That case refers to antecedent cases ; one of which, Xi/i- 
^on V. Foley^ was a devise in trust to raise d^bts and lega- 
cies out of the rents and prbfits ; and upon these authorities 
the. decree was made for raising the money by sale or mort- 
gage ; and this is represented to be the constant construc- 
tion of these words in the like cases. 

In the case of Ivy v. Gilbert^ (b) most fully reported in 
Precedaits in Chancery^ this liberal construction, contrary 
to the natural meaning of the words, is stated to have be- 
come a kind of general rule, as applied to the payment of a [ 76 ] 
certain sum^ of money at a fixed time; not so much upon 
the meaning of the parties as from the necessity of effectu- 
ating the purpose by some means more prompt than the 
gradual accumulation of annual rents, 

Evelyn v. Evelyn^ (a J and Mills v. Banks^ fb ) contain 
the same doctrine. In the former. The Master of the Soils 
relies upon the circumstances, that no time was fixed, the 
possibility of paying by the gradual receipt of rents, and 
the general intention to preserve the estate undiniinished 
in the male line; a circumstance . very properly relied on 
• » 

CaJ 1 P. mu, 415. 
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1813. here.. Green v. Bekhtr (c) has application, not in the cir- 
cumstances, but the doctrine of Lord Hardwtcke^ as to the 
construction of these words in this Court ; that,* unless 
there are words restraining them to the receipt of rents and 
profits, as they accrue, t|;^e Court^ in order to obtain the 
end which the party intended, has, by a liberal construction 
of the words, taken them to amount to a direction to sell ; 
and, as a devise of the rent's and profits will, at Law, pass 
the lands, the raising by rents and profits is the «ame as 
raising by sale. 

In Baines v. Dixon (dj Lord ffardivicie goes one step 
further ; intimating, that the Court had been gradually ex- 
tending the rule, until this construction was put upon the 
. words " rents and profits" alone. 

In the case of Lady Shrewsbury v. Lord Shrewsbury^ 
CeJ Lord Thurlow says, " If a term was created to raise 
^^ by rents and profits, I should say it might be done by 
[ 77 ] " sale or mortgage." The case of Stone v. TheedfaJ pro- 
ceeds, not upon any intention of the Court to controvert the 
antecedent authorities, but upon the particular circumstan- 
ces ; a trust created for paying, out ot the rents and profits. 
Annuities, evidently intended to be paid by the trustees out 
of the annual rents and profits ; and the surplus, there also 
evidently meaning the surplus of annual profits, lo be ap- 
plied to constitute a fund for a limited, annual', purpose, 
subject to which it was to accumulate ; no fund being cre- 
ated specifically for paying the fine of renewal, but merely 
a general direction to renew ; and the trustees, therefore, 
having in their hands a fund which they might apply with- 
out a specific direction. Under these circumstances it was 
held, that they might apply that fund to that purpose : but 
there is no appearance oi any intention to controvert those 
authorities, which have established this rule, now become 
a technical rule of construction, not permitting the Court 
to exercise any judgment. 

Applying that rule to this will, here is nothing to confine 
the construction, and to give to these words the abridged 
sense of annual rents and profits, except what Has been fair- 
ly urged from the words iA the subsequent clause, express- 
ing the purpose to preserve the estate entire ; which would 
be in some degree infringed by the consequences of the en- 
larged construction. That argument deserves some atten- 
tion : hut, if two objects appear, one to preserve the estate 
entire, the other to obtain that end by a sacrifice of part of 
the estate to procure the means of renewal, the Court must, 
as far as can be, effect both these objects ; preserving so 
much as can be preserved, if that can be done only by a 
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sacrifice of part; and the direction to preserve the whole 1813. 
must be uodiTBtood cooststently * with the preirious direc- v— y— j 
tion to renew ; as if an express power of sale had been giv- Allav 
en, a subsequent direction to settle the estate- must be con- ^- 

strued with reference to that preceding power, Directio"to 

It is said, the direction, that this shall be in the names of lettle constru- 
the trustees, means, that the new leases are to be in their ed with refer- 
names. That might be the intention, though it is inverting ^^ ^ * P"" 
the words, which are to raise the fines in their names ; and of sde.^^^' 
the next clause superseded the necessity of that ; declaring, f • /3 i • 
that the new leases shall be upon the like trusts, &c. before 
declared. 

Then, the occasion for renewal having arisen, the pay- 
ment to be made immediately to those wno are not bound 
to wait, this falls within the principle ; a gross sum, to be 
raised and paid whenever the occasion may aris6. It was 
properly urged, that recourse is not to be had to sale or 
mortgage, unless there is a necessity for it ; and it does not 
appear that the fine may not be paid out of the annual rents. 
The case is possible, that the fine might be so small as to 
enable the 'trustees so to provide for it: but the necessity # 

might arise before any rents were received, and may occur 
again, before enough has come in to answer it. In this in- 
stance, the rents are 3000/. per annum^ and the fine 6650/. 
I am not aware that an account has been directed of the 
past rents, to determine the proportion of contribution among 
the several tenants for life. 

It is said, the tenant for life is in this instance ^ilty of 
B^sligcnce, by waiting four years, until another life drop* ' 
pea; making a much larger sum necessary. That must 
proceed upon the supposition,, that it was his exclusive duty 
immediately to provide for renewal : but, if the will pro- 
vides a fund to be applied by the trustees for renewal, it [79] 
was not his exclusive duty. Difficulties also are suggested 
from the union of another estate with this, which created 
some delay as to apportioning the fine. Whether the sum 
of 6650/. is the proper fine, may be the subject*of inquiry ; 
and if it is so, upon these authorides the proper direction 
will be, to raise that sum by sale or mortgage. 

Another question is, in what proportion the tenant for 
life is to contribute ; whether it is sufficient, that he keeps 
down the interest, or he must pay a proportion of the capi- 
tal; and by analogy to the case of White v. White, fa J the 
Court may make him contribute, not, as formerly, one ^ird, 
or the interest only, but with reference to the benefit he 
derives. There must therefore be an inquir}^, what pro- 
portion of die capital, as well as the interest, with reference 
to the benefit derived by the tenant for life, is to be paid by 
him. 

fa J 9 Vet. 554. 
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Equitable 
mortgage h^f. 
depQaitu>f 
deeds extend- 
ed beyond the 
original pur- 
pose, to ad- 
vantesafleran 
alteration of 
the firm, by 
implication or 
parol. 

Stock in the 
public funds 
in the names 
of a Bankrupt 
and others on 
trust X the 
Bankrupt 
being^ne of 
the cettwf 
que trutUf 
his equitable 
* interest not 
within the Sta- 
tute 21 Jam. 
l,c. 19,s. 11; 
and therefore^ 
not being ca- 
pable ofactu- 
al transfer, 
passed by as- 
signment. 

[*80] 
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KENSINGTON, Ex parte. 

DUNCAN HUNTER, on the 19th of March, 1805, de- 
posited with the petitioners, his Bankers, several deeds ; and 
signed the following memorandum, addressed to Messrs. 
Mqffhtty Kensington, and Sty an, l^ankers, * London. *^ Lon-* 
" don, 1 9th March, 1 805. Gentlemen, Herewith I beg leave 
^^ to deposit in your house the deeds and policv of assurance 
*^ upon the following leasehold property ;" (describing it) 
^^ to remain with you as a coHateral security for the balance 
^^ of any sum or sums of money which you may at any 
^^ time advance for my account, and which I hereby oblige 
*^ myself, heirs, or executors, to assign in a legal manner 
** whenever required so to do." 

On the 25th of September^ 1805, Hunter executed a bond 
to the same persons, in the penalty of 40,000/. with condi- 
tionfor payment to them, and in case of any alteration taking 
place in their firm, then to the persons composing a new 
firm, if comprising two of the original members, of all sums 
thereafter in any manner lent unto or advanced on account 
of said Duncan Hunter by the petitioners. 

In December following, Moffatt retired from the part- 
nership. On the 6th of August, 180/, Hunter, requiring 
additional advances, deposited with the petitioners the title 
deeds of an estate, called Cromwell Park ; and on the 7th 
of August signed the following memorandum^ ^^ Messrs. 
" Kensington and Co. Gendemen, I hereby deposit in 
** your hands the title deeds which I hold of Cromwell Pari, 
^ as a collateral security for any cash' transactions which I 
"have had or niay have with your house, and which I 
" agree to assign whenever I am required so to do. . Lon^ 
"^ don, 7 Aug. 180r:' 

In March, 1809, Hunter, wanting further advances, pro- 
posed a deposit of other deeds, of premises held under the 
Drapers' Company, by lease, at a rent of 400/. a-year, and 
agreed to assign to the petitioners his interest in 3000/. 3 
per cent. Consolidated Bank Annuities, invested in the 
names of the Drapers' Copipany and him the said D. Hun- 
ter, for securing the due payment of the said rent of 400/. 
and performance of the covenants of the lease; and he sign- 
ed the following memorandum : " London, 30th March, 
*^ 1809. Messrs. Kensington, Sty an, and Adams. I have 
'^^ lodged in your hands the lease and other deeds belonging 
*^ to the Old Stock Exchange, which are to lay as a col- 
" lateral security for any advances which you may make for 
" my account, and which I hereby engage and promise to 
" assign over to you, in the regular way, when required, as 
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*' also dOOoV. ^ter cent. Consols, which are deposited in my 1813. 
" name, with that of the Drapers* Company, as a security ^-^- y ^mj 
** for the ground rent, and which I hereby acknowledge ^re Knrsnr€pro», 
"also to be transferred or assigned over to you when re- -E*^»''«- 
"quired." 

No further assignments or transfers were made, tn 
yuhfj IStl^, Hunter was declared a Bankrupt; when a con- 
siderable balance .being due to the 'petitioners, and their ap- 
plication, as mortgagees, for a sale under the General Order, 
being rejected by the Commissioners, the petition was pre- 
sented ; praying a declaration, that the petitioners are to be 
considered as mortgagees of the estates and {he 3000/. 3 
per Cents, : that the Commissioners may take an account of 
the principal and interest due to.the petitioners ; and ap- 
point a sale of the moitgaged premises, and the Bankrupt's 
interest in the 3000A stock : and that the moneys to arise • * 

from the sales may be applied in reductien of the petition- 
ers* debt, with liberty to prove for the remainder. 

Sir Samuel Homillify and Mr. Wilson^ in support of the 
Petition.'^The questions are, whether this deposit .of title 
. deeds, with a written agreement, can be held by the pett- [ 82 ] 
tioners as a security for advances after Mo fiqtt rf"*'*^^^ : 
secondly, as to the Bank Annuities* Your Lordship has 
gone much further in decision than these circumstances ; 
having held a mutual understanding,, with reference to se- 
curities in the hands of the creditor^ sufficient without an]r 
express agreement: Ex parte Langston; (a J which has 
been followed in many instances. 

The stock cannot be brought within the Statute of James 
1 (b.J It is not like a personal chattel, passing by delive- 
ry : being in truth a chose iri action. The Bank would not 
take notice of any trust. To whom was notice to be given ? 
The Bank are not the debtors for Bank Annuities; if, there- 
fore, notice was necessary, it must be given 'to Govern- 
ment. Is stock, standing in several names, to be consider- 
ed as the stock df one becoming Banicrupt ? The effect as 
to transfers in marriage settlements must be considered. 
If, however, it could be considered within the Statute, that 
cannot be under these circumstances. 

Mr. Leach^ and Mr. M^ntagtie^for the Assignees. — Here 
is no agreement, that this deposit, in March, 1805, should 
be a security to the new house, formed afterwards .by a 
change of .the firm. At least there must be a clear verbal 
contract. Here is no written agreement, and no verbal 
contract of any description. 

The stock is within the Statute of James 1. The books 
are the best evidence of the apparent ownership. 

faj 17 Ftff . 937. 1 Ji99e, 36. ftJ ^^ai 21 Jmn. 1, c. 19, a. 11. 
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1813. The Lord Chancellor. It has been so long settled, 

^--v^^ that ^ mere depft^it nf ilftpHg^ yifhnnt a g'lnplp word pasRJng^ 

KsmiiieTov^ Qperates as an equ i table iqortgag ey that, whatever I might 
-^ f^^'*" have thought originally, I must act upon that as settled law. 
Equitable j ]^2LW^ often expressed my surprise how it came to be so 
loam^mwit settled; as judicial decisions are to be found, that a lien 
of deeds with- upon deeds may exist, without giving any right at Law to 
out a word the estate ; and there is 'a remarkable case fa J in Peere 
P"g^ ^^^ Williams^ where a prior encumbrancer was held to have the 
f^\^y, from a interest in the estate : but the Court would not take away 
subsequent the deeds from a subsequent encumbrancer ; allowing all 
encumbranoer the benefit hb could have from those deeds, but giving him 
MiOT one- ^^ interest in the estate. That decision, however, ofSus- 
sel V. Russely (bj by Lord Thurhwy has been followed ever 
since. 
• « This is the case, not of a mere deposit, but a deposit with 

a written agreement ; which must prima facie determine 
the purpose of the deposit ; and it would be stretching the 
expression much to construe that as an engagement that 
would affect the deeds, not only with regard to the money 
advanced by the old house, but the advances afterwards 
to be made by the house, whenever the partners should be 
changed. It must therefore be considered as having been 
originally only a collateral security for any money that 
might become due from the iiouse, while the partners re- 
mained the same. 
[ 84 ] In tile cases alluded to, I went the length of stating, that 

where the deposit originally was foy a parfirnlar piirposp^ 

that purpose mayj?ii^cnlgrged h^y^iiubafiqueiiiLpacfiLag^ 
_jnent ; and this distinction appefu-ed to me to be too thin, 
thafyou should not have the benefit of such an agreement, 
unless you added to the terms of that agreement the fact, 
that the deeds were put back into the hands of the owner, 
and a re-delivery of them required ; on which fact there is 
no doubt that the deposit would amount, to an equitable 
lien within the principle of these cases. 

In this case a bond was given, dated the 25th of Septem- 
ber^ 1805 ; at which time they stood with a written contract, 
affecting, th^se deeds and thej^state only to the extent. in 
Jiy^9h^.M9ibb,^^S^9K^\^9^\^ make advances, but with a 
written contract, arising from the &ond, for a personal obli- 
gation for the advances, not only of that partnership, but of 
any other, of which two of the original members constituted 
part. Moffatt retired from thfe partnership in December 
following; and this considerable difficulty occurs in the 



fa) Head v. Egerion, ^ P. Will 279. See Evan» ▼. BickneO, 6 Ve». 
174. 

J^6J 1 Bro. C. C. 259. See Ex parte Morufirt, 14 Fet. 606^ and the 
erences in the note fa. J J^ parte Ceembe^ 17 Fe«. 369. Auiibey v. 
Venumf Edge T. Werthmgteni Ex parte BuUeel^ i Cox, 12. 211. 243. 
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case. Understanding alone, unless in a fair sense amount- 1813, 
ing to agreement, would not do ; and in this case no two of ^^--v"^ 
their agreements would admit the same construction. My KxKsiiieTov. 
opinion, however, is, that .jf upon the afedavit and examina * ^* ^r/^. 
tion, taken together ^ aided by. the extreme probability of 
their intention, i can collect^ tha tjyhat yaa nrigi^ally d**- 
posi ted for one purpose sho ul d be held ^as- deposi ted also 
for the other, with ref erence to the demand of the subse * 
qucnt partners, t^at, though by parol^ would be sufficien t 
withii\ these case s^ 

Upon the other" question, with regard to the stock, my 
opinion is extremely clear. When that stock was placed 
in the hands of Hunter and Co. it was upon a trust, which 
must exist as long as the lease, to which the agreement re- 
fers. The equitable interest was' in diflerent persons; one [ 85 ]. 
being both trustee and cestuy yue trust. I do not apprehend, 
that the Bank would take notice of an agreement to transfer. 
The Bankrupt therefore having only an equitable interest, 
and no power to make an actual transfer, his equitable in- 
terest passed by the agreement, without the legal interest, 
which he could not part with. 



ATKINSON V. HENSHAW. ^ ^^}^'^ 

June 10. 12. 
Aug. 23. 

THE bill stated, that Thomas IfenshaxVj carrying on the jurisdiction 
business of a Hat-manufacturer in partnership with Thomas of a Court of 
Barker and George Hadfield, by his will and codicils, hav- j^^/^J*" 
ing bequeathed three several sums of 20,000/., each for the ^cwonal^ci- 
purpose of erecting a Blue Coat School and of establishing ute and a i«- 
a Blind Asylum, under the management of trustees, em- ceivcr, pcnd- 
powering his executors to fix the establishment of the said }|^*fo^^I^'. 
Blue Coat School at Manchester^ instead of Oldham^ if they b^te; though 
thought it more convenient, proceeds as follows : an administra- 

" And it is my will and intention that the sums which I tion^<fen*e 
** have bequeathed of 40,000/. to the Blue Coat School, and oSi SIld^iiT 
" 20,000/. to the Plind Asylum, (making together 60,000/,) the Ecclesias- 
^ shall continue in the house or firm at Oldham^ in conformi- tical Court, 
^'ty to, and during our articles of partnership, and for such 
^ longer time as my executors consider the principal and 
^ interest of the said sum secure for the benefit of the said 
^ Charities ; it being my will that the interest of the said 
'^ 60,000/. be paid annually to the trustees of the said Cha- 
*^ rities fqc the maintenance and support thereof." 

The testator appointed his wife, Sarah Henshaxv^ John 
Atktnsony^xkA Joseph Atkinson^ his executors. On the 3d [ 86 j 
of Marchy 1810, tne partnership accounts were balanced; 
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1813. and the sum of 114,881/. 3s. \d. was found due to the tesv 
tator from the partnership. On the 4lh oi March^ 1810, 
the testator died, leaving Sarah Henshaw^ his widow, sur* 
viving, and Ann Hadfield^ the mother of George HaiyteU^. 
his next of kin, and heiress at law. 

The bill further stated, that the Plaintiffs, John and Jo- 
seph Atkineon^ took the necessary steps to prove the will 
and codicils in the Consistory Court of the Bishop of Ches^ 
ter ; and Sarah ffenshaw and Ann Hadfield having entered 
a caveat^ the Plaintiffs instituted a suit m that Court, for the 
purpose of obtaining probate ; which suit was defended by 
Sarah Hemhaw and Ann Hadfield: and is still depending. 
Since the death of the testator, James Barker (brother of 
Thomas Barker') and John Taylor and James Mayers Tay^ 
ior (sons of Sanah Henshaw^ by a former husband) were 
admitted as partners in the business, by Thomas Barker 
' and George Hadjield* 

The bill, alleging, that the Defendants Sarah Henshaw 
and Ann Hadfield had hitherto delayed the determination 
of the suit respecting the validity of the will and codicils, 
in collusion with the other Defendants, the Barkers^ Had" 
fields and the Taylors^ for the purpose of enabling them to 
continue in the possession of, and use in their trade, the 
said balance of 114,881/. 3s. Atd. due to the testator^s estate, 
and that the trade had already sustained great loss by dan- 
gerous and hazardous speculations, prayed the payment 
into the Bank, to the credit of the cause, of the saia sum of 
1 14,881/. 3s* W. an account, and a .receiver of the outstand- 
ing property of the testator. To this bill all the Defendants 
joined in a general demurrer. 

Sir Arthur Piggotty Mr. Richards^ and Mr. D. Jones^ 
[ 87 ] in support of the Demurrer. — ^There is no foundation for 
this bill, by two executors under a will, the probate of which 
is now the subject of a suit in the Ecclesiastical Court. 
What has prevented their obtaining an administration pen^ 
dente lite f The doubt that long prevailed, whether the 
Ecclesiastical Court could appoint an administrator pen» 
dente lite concerning a will, was settled by the great case of 
Walker v. Woollaston; fa J and it is now clearly establish- 
ed, that before probate it is competent to that Court, to ap- 
point an administrator pendente iite ; who may bring all 
actions for recovering debts and getting in the property, 
and is liable to all suits by creditors ; to whom, therefore,- 
it is competent to file such a bill as this against debtors to 
the estate; as these Defendants are, upon the facts alleged. 

CaJ 2 P. Wmt, 576, 2 Str. 614; aiid see WUU v. nichf 2 Mh. 285. 
The authority of such administrator is merely to collect the effects and 
pay the debts; not to pay legacies: but legacies paid bwdjide would 
be allowed, 1 Scho. U UJ. Sep, 254. 
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No peculiar circumstances are stated creating a necessity 1813. 
f6r the interposition of this Court, when that legal remedy 
is open; and though i>efore the year 1732, while the power 
of the Ordinary, notwithstanding the practice, to appoint 
such administrator, was doubted, this Court interposed, in 
all the instances since that period the jurisdiction has been 
assumed only under special cfrcum stances; as in Andrews 
V. Powis; fbj where, probate having been obtained by a 
person alleged to have availed himself of in^uence over 
the testator, it seems to have been considered, \hat, when 
probate was granted, the Ordinary was stripped of his Ju- 
risdiction ; and accordingly, in Knight v. DuplessiSj (cj 
on a motion for a receiver. Lord Hardwicke^ acknowledg- 
ing the jurisdiction of the Ecclesiastical Court, states that 
to be the ground of Andrews v. Powys^ and the case, (^aj [ S8 ] 
in 1732, before Lord HarcourU 

Here is no allegation, that an application has been made 
to the Ecclesiastical Court for an administration pendente 
lite. Without any endeavour to obtain it, or any excuse 
for not making the attempt, this Court is called upon to ex- 
ercise this extraordinary jurisdiction. Suppose an admi- 
nistration pendente Hte to be granted: what is to prevent 
the administrator from filing a bill against these debtors I 
Where then is the necessity, that mignt account for the in- 
troduction of so great an inconvenience as two clashing ju- 
risdictions I To induce this Court to interfere pending a 
litigation, lest the property in dispute should be lost, it is 
'incumbent on the party applying to show, that the powers 
of the Court, in which the litigation is depending, are in- 
sufficient for the purpose. Thus Lord Redesdak states the 
principle, fb) strongly confirmed by the cases of King v. 
Ktngy (c) and Richards v. Chave. (d) Admitting that 
the Plaintifls have an interest in the subject of this suit, yet, 
as they have not a proper title to institute a suit concerning 
it, a demurrer holds, (e) 

Lord Redesdale (f) refers to a class of cases, to show, 
that where an executor does not appear by his bill to have 
proved the will, or appears to have proved it in an improper 
or insufficient Court, as he does not show a complete title 
to sue as executor, a demurrer will hold. In Phipps v. 
Steward^ (g) which is not correctly reported, the object of ['89 ] 
the prayer appears by the Register's Book to have been 
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1813. simply an injunction against proceeding in the Ecclesiastical 
Court for administration, until the will should be brought 
over from the East Indies : Hot a general account of the 
personal estate ; which could not be had without a personal 
representative before the Court; and the order granted on 
motion was confined to an account of the personal estate in 
the hands of the litigating parties. «Lord Hardwicke^ who 
does not seem there to have adverted to the cases of Walk-^ 
er w WooUaaton^ appears, in Wills v. Rich^ (a J and Knight 
v» Dupless^s^ to have been aware of it : and, referring to it, 
retracts, or gready qualifies, the doctrine in Phipps v. SteW" 
ard: and the doctrine, so qualified, admitting Ae jurisdic- 
tion of the Ecclesiastical Court, was afterwards adopted iii 
Richards v. Chave. (h) 

The peculiar feature of this case is, that this fund is not 
in the hands of the widow and next of kin, who are parties 
to the suit in the Ecclesiastical Court. The allegation is, 
not that the property, securities, and papers, are in their 
hands ; but that they insist on fraud, mfluence, and incapa- 
city, of the testator; and obstruct the suit, with the view of 
keeping the property in this trade ; and the danger suggest- 
ed is in permitting it to remain with the debtors. That, 
since the case of Walker v. Woollastorij is not a sufficient 
reason for the application here ; as an administrator, ap- 
pointed pendente lite in the Ecclesiastical Court, is equally 
competent to collect the property, and obviate the danger, 
as your Lordship^s receiver. 

Sir Samuel Romilly^ Mr. Hart^ Mr. Leach^ and Mr. Wing" 

[ 90 ] Jield^ for the Plaintiffs. — This is a case, singular in its cir- 
cumstances, and of peculiar hardship; property, of great 
amount, placed in this hazardous situation, pending a suit 
■in the Ecclesiastical Court, by collusion of the widow, the 
heir and next of kin, and the partners in the trade. Until 
the late case of Richards v. Chave^ (a) where the general 
proposition, laid down by Lord Erskine^ certainly seems to 
shake previous deterfninations, it was conceived, that a bill 
for this purpose would be sustained. The first objection to 
the remedy proposed as a -substitution for the aid of this 
Court, the appointment of an administrator pendente Itte^ 
is the inconvenience attending such an application in this 
provincial Ecclesiastical Court. What is the course of that 
application : is it made by either, or both, litigating parties : 
is the preference given to the executor, or the next of kin : 
or does the Court undertake the responsibility of appoint- 
ing its own officer to collect property of, perhaps, enormous 
amount: can the application be opposed: and is it to be the 

CaJ 2 Ath, 284. (h) 12 fct. 4€2. 
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source of a new litigation, maintained with the same object, 
to continue the property in the hands of these parties ; the 
new partners being the brother of one of the survivors, and 
the children of the widow by a former husband i 

Admitting, however, that such an appointment may be 
obtained, this is, according to your Lordship's expression 
in King- v« Xing', fbj almost of course : and even after 
such appointment a bill would lie,, not by the alleged exe* 
cutor, but by the next of kin, if not for a receiver, for an 
account, and to have the property secured for those who 
may be entitled to it. Under these circumstances, the pro- 

n' cannot be represented as not in danger. It is in the 
s of persons who have no connexion with i^; strangers, 
in whom the testator had no confidence ; to whom his sur- 
viving partners have taken upon them to transfer 114,000/. 
his property { the will expressly guarding against leaving 
half that amount in the house longer than the executors 
shall consider it secure. It is in danger, as your Lordship 
has expressed it, fa J being in the hands oJF persons who have 
no concern with it in either event, a will established, or an 
intestacy. This jurisdiction, which has been assumed for 
a long course of years, and has proved extremely beneficial, 
cannot now be relinquished. It was exercised in the case 
of Walker v. Wingfield, (h) and many other instances, be- 

Ch) 6 ret. 173. 

f flj 6 Fm. 173. 

Ch) JTalker v. Walker, 10th Matf, 1805. Reg. Lib. B. 1804, fo. 709- 

The bill stated, that ^nn Walker, being seised of some freehold es- 
tates, and possessed of a very considerable pergonal estate, died on the 
14th October, 1801, intestate and unmarried ; leaving the Plaintiffs her 
sole next of kin ; that the Defendants, William Walker and Harriet Mart/ 
Walker, soon after the death of Ann Walker, exhibited in the Preroga- 
tive Court a paper writing, alleged to be the will of Ann Walker i and 
applied to have probate thereof granted to them, as executor and execu- 
trix therein named : but the Plaintiffs having entered a caveat against 
proving the said will, and proceedings having thereupon been had m the 
said Court, a sentence was, on the 8th J^ovember, 1804, pronounced ; 
declaring, that the paper, propounded by the Defendants, was not the 
last will of .^n Walkers that, pending the proceedings in the Preroga- 
tive Court, the Defendants, or one of them, under the pretence of being 
the executor and executrix of Ann Walker, or by some other means, got 
into their possession all the ready money and securities, and all or the 
greatest part of her effects, and also all the title deeds and writings re« 
fating to her real and leasehold estates ; that, immediately upon pro- 
nouncing the sentence by the Prerogative Court, the Plaintiffs became 
entitled to have letters of administration granted to them : but the said 
Defendants have lodged an Appeal ; and, under such pretences as afore- 
said, the Plaintiffs have been prevented in obtaining letters of adminisi> 
tration to Ann Walker, so as to become her le^al personal representa- 
tives; and in the meantime, the Defendants have in their possession all or 
the greatest part of the personal estate of the intestate; and her freehold 
estates are veiy much intermixed with her leasehold estates ; and the 
title deeds, belonging to the said respective estates, are very much 
blended; and stuns of money have been received by the Defendants, ot 
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1813. sides Kitiff v. Xing', Knight v. Ihipkssis turned upon its 
peculiar circumstances. 

* The Lord Chancellor. The demurrer to this bill 
stands upon these grounds: first, that until probate the 
Plaintiffs cannot sustain a suit ; * secondly, that upon an 
application to the Spiritual Court, a4ministration pendente 
lite might have been obtained ; and the administrator, so 
appointed, might file a bill to have the account taken; and 
the question is, whether, as it appears that there is a suit 
depending in the Ecclesiastical Court, by reason of which 
probate has not been hitherto obtained, this jurisdiction at- 
taches ; foupded upon the fact, .that the persons, named as 
executors, are not by probate executors ; and an adminis- 
trator pendente iite might be granted ; the bill meaning to 
allege, that the two executors, who sue, are co-executors 
with one of the Defendants, who is combining with persons 
having no interest in the testator's estate, holding above 
100,000/. of the assets in their hands ; and that the object 
of this suit in the Ecclesiastical Court is to delay probate, 
with the intention of keeping the property in the hands of 
the partnership, and of annulling the intermediate exercise 
of that discretion, which is to determine, whether this sum 
of 60,000^ is to be taken out of the partnership, or not. 
[ 94 ] Many cases were cited, which clearly establish, that pre- 

some of them, as rents amf profits of the real estates, which are in fkct 
the rents of chattel estates : the bill therefore praying to have the pro- 
perty secured, and a receiver of the rents and profits of the real and 
leasehold estates, and to collect and get in the outstanding personal es* 
late ; and in case it should appear necessary for enabling the person or 
persons so to be appointed to collect in such outstanding personal estate 
and to receive such rents and profits, that an administrator pendente lite 
should be appointed, then that the Defendants might be directed to join 
with the Plaintiffs in any proper application to be made to the said Pre* 
rogative Court to grant such administration. 

The Defendants, WUUam Walker and Harriet Mary WaUcer^ by their 
answers, stated, that at the death of .^nn Walker^ a paper writing was 
in her possession, of her own hand-writing, and signed and sealed by her, 
though not attested by any witnesses, bequeathing some legacies, and 
the residue of her personal estate, and all her mortgages, and the estates 
therein mentioned, to the said Defendants ; and appointing them joint 
executors of her will ; that they appealed from the sentence of the said 
Court to the Court of Delegates ; who pronounced for the Appellants ; 
reversed the decree ; and retained thf principal cause ; which is yet de- 
pending. The answer admitted, that the Defendants bad received some 
part of the personal estate, and had paid a considerable part of it into 
the Bank, in the Accountant-General's name ; submitting, whether a re- 
ceiver ought to be appointed to collect and get in the personal estate of 
the said Ann tFalher. The Defendant Phillia Wingfield claimed as heiress 
at law and one of the next of kin. 

Upon motion, The Lord Chancellor made the order for a receiver, to 
collect and get in the outstanding- personal estate, with the usual direc- 
tions ; and that the Defendants should deliver over to the receiver all 
securitiesi and books and papers relating thereto; &c. 
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m 
vioudy to Walker v. WooUoBten^ there was no doubt of the 1813. 
jurisdiction of this Court in the meantime, before probate, ^^-^ v ^"^ 
to collect the funds, as far as can be, by its receiver, that Atkwmh 
is, by means which this Court has, and the Ecclesiastical „ ** 
Court has not ; in order to preserve them, to be disposed 
of according to the tide. 

If this jurisdiction prevailed previously to Walker v. 
WooUaatony the next question is, whether that case, deter- 
mining, that an administrator pendente lite has such power, 
xa to be taken as destroying the jurisdiction, which up to 
that time had been asserted. After much consideration up- 
on that, I found it impossible not to admit, that there is 
considerable authority both ways : but upon all the princi- 
ples, auth<M*ities, and doctrine, I cannot find a ground for 
holcUng, that, as there may be an administrator pendente 
fi/e, this Court shall not exercise the same jurisdiction it 
would have exercised, when it was not understood, that^ 
such an administrator would have all the powers until pro- * 
bate, or a complete administration, that are necessary to 
preserve the estate. The difficulty upon that is, that in or- ^ 
dinary cases, if this Court, for the benefit of the parties, 
gives a receiver, it is upon this ground^ that the Ecclesias- 
tical Court cannot do that, until the suit comes to its end, 
which may be the subject of appeal ; and without any in- 
tention ot delay might necessarily consume much time, 
during which the property might be wasted; and upon that 
principle, among others, this Court has interposed. 

Admitting, however,, that if there is an administrator 
pendente lite^ there is no occasion for a receiver, a proposi- 
tion liable to some doubt, is there in this instance an admi- 
nistrator ^^n^^fn^^ lite: or when is there to be one ; and is 
it proved, that a suit for that purpose is instituted ; in which [ ^^ ] 
the fitpess, or unfitness, of the person may be* canvassed ? 
Much destruction of property may take place before the 
appointment of such an administrator. There is, I admit, 
a distinction, whether after answer a receiver shall be ap- 
pointed, or not. The objection would be, that both are in- 
terested : and if they would agree to the appointment of an 
administrator pendente lite, there would be a person clothed 
with authority to get in the property, (l) 

Taking this to be a good objection in ordinary cases, that 
an administrator pendente lite might be appointed, in Mor- 
gan V. Harris fa J Lord Thurlow held, that, if any fraud 
stood in the way of the Ecclesiastical Court's' acting with 
effect, that would certainly give jurisdiction. In that case 

foj2irro. C. C 121. 

(1) On the power of an administnitor pendente Ute appointed by the 
Ecclesiastical Courty see 1 Sehu, U Jjtf, Rep, 254 ; and see MoUneanx v. • 

Bird^ Jlfo$eL 235. 
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1813. the reletse was alleged to have been obtiuiied by fraud: the 
EcdesiasticaH^ourt could not deal wi.th it: but Lord Tkur^ 
low thought, Ikat the allegation of fraud ousted the applica« 
tion of all the cases, in which it was held, that the Court 
would not act, until an attempt had been made to obtain an 
On argument aiiviinistration pendente lite. I must, upon the argument of 
^demurrer ^^e demurrer, take the allegations of the bill to be true ; (2) 
of^the^wtru-* ^^^ '^ alleges, though in very inaccurate terms, as gross a 
ken s8 true, ^^^e of fraud as can be, with the view of preventing the 
Ecclesiastical Court from giving the character, which, it is 
. said, the Plaintiflfs ought to have : one Defendant being a 
person intrusted with the discretion to determine, whether 
this sum of 60,000/. is to remain in the partnership, in which 
two of her own sons, having no interest in the testator's es- 
[ 96 ] tate, are concerned ; and the whole object of the suit in the 
Ecclesiastical Court being to delay probate. That is a case 
^ of fraud ; and though the bill is inaccurate, it brings for- 
ward, upon the whole, circumstances that form a case of ex* 
ception, if that is necessary ; and I cannot find a ground, 
^which, previously to the decision of Walker v. WooUastony 
would have induced this Court to interfere before probate, 
on which it ought not to interfere, though administration 
pendente lite might be obtained, unless the proceeding for 
that purpose does not admit any of that litigation which 
would introduce the same danger that existed in the rea- 
soning; of the Court in that case. This demurrer must 
therefore be overruled, f aj 

("a J See Ball v. OUver^Mkt following caae* and GulUvan v. Evant, 1 
BaU ^ Beat. 191. 

(2) JIfi//. PI. ir2. (2d Ed.) 



1813. BALL V. OLIVER. 

May, 

^^'^ ' ^^^ ^^^^ Stated, that yohn Oliver^ being possessed of 

of a Cwirt of considerable personal property, on the 28th of November^ 
Equity pend- 1811, died intestate, a bachelor; leaving the Plaintiffs, his 
ing a disputed brother and sisters of the half-blood, and only next of kin ; 
adroinistration that the Defendant, Catharine Oliver, representing herself 
aliastic^ Court ^ ^^ ^^^ laWful daughter of the intestate, obtained letters 
to protect the of administration, and took possession of his personal es* 
property by a tate ; upon which the Plaintiffs instituted a suit in the Ec- 
"^ed b"*th c'^®^**^'^^ Court for the purpose of getting these letters 
power o/tbe^ ^^ administration recalled, and of obtaining administration ; 
Eccl^iastical 
Court to appoint an administrator j^dbire U(€. 
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which suit is still depending. The hill, charging* that the 1813. 
Defendant is insolvent, prayed an account, uid an injunc- 
tion, restraining her, pending the suit in the Ecclesiastical 
Court, from getting in or disposing of the personal estate. 
The Defendant, * by her answer, insisting on her legitima- 
cy, denying the charge of insolvency and- the Plaintiff^s [ * ^^ ] 
right as next of kin, moved to dissolve the injunction, fa J 

Sir Samuel Romtlly^ and Mr. Roupell^ in support of the 
Motion. 

Mr. Heald^ for the Plaintifa. 




The Vice-Chancellor. As there is some difference -Wj^ 2. 
in the authorities upon this subject, I wished to look into 
them, particularly Richards v. Chave; C^J ^ case, not of an 
administrator, but of an executor, before probate ; and Lord 
jEr^itneV judgment was against granting a receiver: but in 
the argument Mr. Leach mentioned a contrary decision, 
LiddtU v. LiddeU. I am relieved, however, from an in- 
quiry into the authorities, having seen a note of a recent 
case, Atkinson v. Henshaw^ (c) in which they were all 
brought under the consideration of The Lord Chancellor; 
whoj having taken time for consideration, delivered a very 
full opinion upon this subject ; and appears to have per- 
severed strongly in his judgment, expressed on a former 
occasion, (d) The first case th^ has relation to this sub- 
ject, is there referred to : Walker v. Woollaston: (e) a de- 
cision in the Court of Common Pleas, affirmed upon a writ 
of error in the King's Bench, that an administrator pen- Power of 
dente lite in the Spiritual Court concerning a will, has the »diiiini8irator 
power to bring actions for recovering debts: a question, ^*^^^?J^^^ 
which, after much fluctuation, was then finally * settled ; for"recoveHng 
and Lee^ Justice, having at first expressed doubt, finally debts. 
concurred with the rest of the Court in the opinion, that the [ *98 ] 
administrator has such polver. 

In Phipps v. Steward^ CaJ Lo^'d HardwickCy citing Powis 
V. Andrews^ CbJ and a former case oi Japhet Crooke^ in the 
time of Lord Harcourt^ asserted athe jurisdiction of this 
Court to interpose notwithstanding Walker v. Woollaston. 
In Knight x. DuplessiSyCcJ however, his Lordship refused. 
to grant a receiver ; referring to those cases ) and upon the 
ground, that an application might be made to the Ecclesi- 
astical Court for an administrator pendente lite^ thought this 

CaJ See OaiUvan r. Efoarut 1 BaU & Beat, 191, and Atkinson v. Ben- 
shaWf anUt the preceding^ case. 

fbj 12 V€9. 462. fcj The preceding^ case. 

fdj King V. King, 6 Vet. 17% CO 2 P Will 576. 

CaJ p. 9a 1 Atk. 285. f * J 2 Bro. P. C. 476. CO 1 Vet. 324. 
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1813. Court ought not to interpose ; admitting expr^sly, that the 
application i&^proper, and the jurisdiction to be exercised, 
where the suit is instituted after probate ; tfs after probate 
the Ecclesiastical Court could not grant an administrator 
pendente lite: so that there is no other method for the next 
oftin against a will obtained by fraud. In WUla v» Rich^ 
(dj a receiver was appointed, while the will was in con- 
troversy in the Commons : Lord Hardwicke^ however^ ob- 
serving, that the Ecclesiastical *Court, in cases of contro- 
verted wills, appoints an administrator pendente lite to take 
care of the estate; referring to Walker v. WooUaston^ as 
settling the point of his authority to bring actions ; having, 
in Phipps V. Steward^ stated the ground of this jurisdic- 
tion, that the Ecclesiastical Court has no way of securing 
the effects in the meantime. 

Thus it stood until the decision by the present Lord 
Chancellor^ in 1801, in King v. King; (e) si very strong 

[ 99 ] case certainly, where there is a reference to Lord Redes^ 
dale^ ffj Who states, as the common course, that during a 
suit in the Ecclesiastical Court for administration of the 
eflPects, a Court of Equity will entertain a suit for the mere 
preservation of the property, tmtil the litigation in the Ec- 
clesiastical Court is determined ; and though it was object- 
ed that the Ecclesiastical Court might appoint an admmis- 
tratOT pendente lite^ The l,ord Chancellor did not conceive 
that to oust Ihe jurisdiction ; stating the appointment of a 
receiver to be almost of course, where it is in dispute, who 
is the personal representative ; where the matter is in con- 
troversy in the Spiritual Court ; as whether there is an in- 
testacy, or not. Richards v. Chave faj is the only case in 
which a doubt has been expressed upon this doctrine, that 
the power of the Ecclesiasticsd Court to grant administra- 
tion pendente lite would not prevent this Court's appoint- 
ing a receiver. The subject has, however, since been very 
fully examined in Atkinson v. HenshaWy fhj certainly un- 
der circumstances much more forcibly callitig for the inter- 
ference of the Court than these. All. the authorities were 
on that occasion cited ; and it was strongly urged, that be- 
^ ing before probate, in which case an administration pen- 

dente lite might be had, it was improper to interpose by 
granting a rieceiver : but The Lord Chancellor^ in an elabo- 
rate judgment upon a review of all the cases, persevered 
in, and strongly confirmed, the opinion he had formerly ex- 
pressed in King v. King^ in favour of the jurisdiction of 
this Court to interfere by granting a receiver to protect the 
property, while the suit is depending in the Spiritual Court; 
though an administration pendente lite might be obtained. 

CdJ 2 Jtk. 285. CO ^ ^w. 172. r/J Treat. Plead. 122. 123. 
fa ) 12 Vei. 462. f 6 J Ante, the preceding* case. 
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Under these circumetaoces, tbe right to aditiinistration 1813, 
disputed, debts outstanding, and no measures appearing to 
be taken for the management of this valuable leasehold 
property, though insolvency is denied by the Defendant, 
stating, tfiat she has expended more than she has received, 
the mere power of the Spiritual Court to grant administia- 
Uon pendente lite is not a sufficient ground for this Court's 
refusing to act; and, upon the authorities, it seems to me 
proper to conunue the iniunction, and grant a receiver pend- 
ing the proceedings in the Ecclesiastical Court. 



1813. 
SMITH V. BLOFIELD. LwcoLrt Ivx 



A SECOND atbichment, issued against the Defendant Jum 16. 
for want of an answer, being returned cepi corpus^ a Mes- By accept- 
aenger was moved for in the last Term, and the order drawn JJJP ^^ *S*^*' 
up ; upon which the Messenger procured The Lord Chan- rirfiTto ^auT 
ctUof^s warrant, and was in search of the Defendant; pend- under thepro- 
jng which he put in his answer* cett of con- 

A motion was made, that it may be referred to the Mas- **™P^ waived. 
ter to tax the Plaintiff's costs, occasioned by the Defend- 
ant's contempt in not putting in his answer, and of this ap- 
plication, and the reference ; and that the Defendant may 
be ordered to pay the costs taxed. 

Mr. ColUnson^ for the Defendant^ resisted the motion, 
on the grounds, that the answer being accepted, the Plain- 
tiff had waived the costs, except as costs in the cause; rely- 
ing on the late case, faj and contending, that, at all events, [ 101 ] 
the costs of the application ought not to be added to those 
of the contempt. 

Mr. Gregg ^ in support of the Motion^ insisted, that if an 
attachment issues for want of an answer, the contempt can- 
not be cleared without payment of costs; distinguishmg the 
case cited ; as the PlaintUT had replied to the answer. 

The Vice-Chancellor, observing, that the case, cited 
determined, that the right to costs immediately by process 
of contempt was waived by accepting the answer, refused 
the motion with costs. 



faj .Jn w iyiiw y f, 15 Vcb. 174^ and aee B^^km v. Ik TWfe^ miie^ voL i. 
334^«iidtlie lefereoces. 

Vot. H. 9 
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BLISS V. BOSCAWEN*. 



^HE bill prayed an injunctioQ against proceeding at 
Law. The Platntiir, upon the answer, moved for an in^^ 
junction on the merits ; which, upon discussion, was rt* 
fused. ' He then amended the bill ; and added another par* 
ty. AH the Defendants, being served with a subpttna t6 
answer the amended bill, appeared, and obtained an order 
for six weeks time to answer ; upon which the PlaintiiF ob« 
Uined the common injunction for staying proceedings at 
Law. 

A motion was made to discharge that order, on the 
ground that an injunction had been refused on the merits, 
appearing in the answer to the original bill. 

Sir Samuel Romilly^ and Mr. Hall^ in support of the Mo" 
{ 102 ] tion. — It has been distinctly decided, that, an injunction 
being dissolved on the answer coming in, the Plaintiff 
amending, or filing a supplemental bill, shall not have Ji 
new injunction unless upon the merits : Trovers v. iSV^ 
fordj (a J Lady Markham v. Dickinson^ fbj Edwards v« 
Jenkins^ CcJ and the anonymous case before Lord IJard' 
wide, fdj In the case of NeHhorpe v. Laxv^ fej the Plain* 
tiff, not having moved for an injunction upon the original 
bill, he after answer amended ; and obtained it upon th^ 
amended bill. Can an injunction, which has been refused 
upon the merits, be thus obtained by an amendn^ent per- 
fectly immaterial, th£ alteration, for instance, of a letter, or 
perhaps false in fact ? 

Mr. Hartj and Mr. Parker^ for the Plaintiffs:^ resisted 
the motion ; relying on Nelthorpe v. laWj the Jinon. Case 
in BarnarcRston^ (a) and Gilbert, (b) 

injunction The Lord Chancellor. If the Plaintiff, having obtain- 
falls by ain«id- ^j an injunction, amends the bill, the injunction is gone. 



mg 
unl< 



the bill. 



unless it is sustained by the terms of the order, expressing. 



pressly saved, that it is to be without prejudice to the injunction: then, 
if the injunction would be gone, unless enreisly saved 
by the Court, it would be extraordinary, if, the injunc- 
tion being refused upon the merits, the Plaintiff shall hav6 
it by amending the bill, (l) In the case of Nelthorpe v. 



f aj 3 Vet, 19. 



104. 



fc;3irro. C. C.425. 

CeJ 13 Tm. 323. 

C^J p. 102. 3 Bwm. 322. 



ChJ 1 Vf.im, 30. 
CdJ 3 Atk. 094. 



ffO?ly 



(hj lb. 183. 

(1) Traveri ▼. Lard Stafford^ Amb. 104. Ltufy Markham T. JXck^ 
«, 1 Veijun. 30. * 
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LaWf(i) 1 made that order with reluctance: but was isis. 

bound by the practice. The proposition is absurd, that the s^^'^'^ 

Court holds a Plaintiff so strictly to the rule, that he shall Bum 

put his best * case forward at first, (2) as not to permit him ^J^ ' ' 

10 amend without losing the injunction, unless expressly ^^^**'* 
saved in that order of amendment ; yet, if upon discusmg [ * ^^^ ] 
the merits the Court thinks him not entitled to an injunc- 
tion, he shall obtain it by amendtDg $ not communicating to 

the Court, why he did not make the case for it at first. I 
do noc say, you cannot have an injunction : the only ques- 
tion is, how you are to apply for it; and, if the case has all 
these peculiarities, it must be by a special motion, founded 
upon them ; and you cannot take the ordinary injunction 

(2) Vide Shwf v. ji^kim, poit^ yoLvltU, wad Mrm t. JTensMi^t 

11 Vet. 565. 



GIBSON V. CLARKE. 1813. 

Ju^ 1. 

IN this cajse, fa J an order had been made, on motion, Inquiiy at 
for a reference to the Master, to see whether the Plaintiff jjj**^^^^^ 
can make a good title to the estate in question, according to made, the sub- 
the contract between the Plaintiff and Defendant. The pur- ject of further 
chaser, who by his answer insisted, that according to the directioni af- 
abstract delivered, the vendor was nSt in a situation to ^J^^^Sc- 
make a good tide, moved, that to the minutes should be and not to be' 
added an inquiry as to the time when the vendor could combined with 
make a title. . the reference 

Mr. Leach J for the Vendor j contended, that such an in- ** * 
quiry could not be obtained without a special case. v 

Sir Samuel Romilly^ for the Purchaser^ said, it was ne- 
cessary to settle the practice in this respect ; such orders 
having been frequently made. 

The Xor^ Chancellor. I believe w^have fallen into 
irregularity, by departing from what was, I conceive, the 
old practice, upon a decree for specific performance to di- 

faj Ante, voL L 500. 



{(1) There most be either a mistake in cided on the 5th of February, 1807; and 

the report, or lord Eld^n must have for- the Great Seal was not delivered to Lord 

Stten that Lord Erdane made the order Eldan until the Istof Jfpr>{ following. See 

J^elthvrpe v. Law. That case was de- 13 Ves. Jun. 510. } 



Clibks. 
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1813. rcct a reference to the Master, simply to inquire, whether 
<-s-NF«^ a good title could be made, or not. When it came back, 

GiBBOx upon further directions, the question of eosts arose ; and in 
that stage, the time, when a titte could be made, was looked 
at ; and then every one was in possession of all that passed 
in the Master's Office as to the title; all being parties to the 
proceedings ; and that was the ground of the reference back 
to the Master. Lately, since the first motion (l) for that 
purpose, discussed between Sir Jamea Mansfield and me, 
the reference of title has been made upon bill and answer^ 
and it has frequently been prayed, that it should -also foe 
referred to the Master, to inquire, at what time it appeared, 
by the delivery of an abstract, that a title could be made ; 
and in some instances, that has been done, by a sort of con- 
sent : in others, it has been omitted : but I conceive, that 
according to strict practice, this order ought not to be made, 
until it is ascertained, by a report, whether there is a good 
title, or not, and, by every thing that passed in the Master's 
Office, what is the groutid of it. If,- however, the purchaser 
does not insist upon the last term of his notice, that will not 
preclude his asking for it, when the cause comes back upon 
the Master's report. (2) Where a reference is made to the 
Master, according to the new practice, if the answer states 
transactions as to the delivery of incomplete abstracts, ob- 
jections taken, further incomplete abstracts delivered, &c. 
and it appears, on the fece of the answer itself, that a title 
could not be made at the time, upon the point, when the 
abstract was delivered, &c. which is merely with reference 
to costs, you are always at liberty to state what passed in 
the Master's Officewpon the inquiry. (3) 

(1) Moat. V. Mat^hewi, 3 r«/2r9. 

(2) Dajty v. Osborne, 1 Merivale, 382. 

(3) This case, appearing^ to have excited some dissatisfaction, (See Jen* 
tiingt ▼. ffopton, 1 Madd, 211) has heen compared with the BegUter^t 
Book (A. 1812f Fo. 1405;) by which the order appear* expressly confined 
to the first part of the notice, presenring the minutes, as they originally 
stood, for a reference merely, whether the vendor can make a good title: 
the purchaser certainly not succeedmg in the farther object of his notice, 
an inquiry when the vendor co«ild nuoce a title; periiapa adopting The 
Lord ChanceUor^9 sufgestion, by not insisting on it. 

The case was re|y>rted, not as a decision, but to preserve the valuable 
observations o^ the Court upon a practice wholly modem, andi as it ap- 
peared, very little undemtood. 
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1813. 
WILD V. HOBSON. iwwui'f m 

Hall. 
/ti^ 16. 

THE bill, filed by two of the next of kin of Daniel Hob- The practice 
soHy who died in February^ 1805, prayed an accbunt, and a ** ^^^ "* *? 
receiver. The Defendant, Edward Hobson^ claimed as ad- ^^^ ^. ' 
snmistrator, with the will annexed, dated the 29th of JanU" fined to eject- 
iiry, 1805, devising all the testator^s property to the De- m^t and the 
«»dant, by the name of Thtmaa Hobaon. HS^JSITp^fits 

A motion' was made by the Defendant Hobson^ that all tTstay pro- ' 
further#proceedings in this cause may be stayed, until the ceedings until 
Plaintiffs shall pay him 495/. 10s. remaining due for costs Payment of 
taxed in an action of ejectment, brought in Trinity Term, fo^iJ^^tion 
-1812-; and until the costs, incurred by the Defendant Hob- between the 
«0n, in defending the proceedings instituted by the Defend- same parties, 
ant Wiliiam Wild^ and Ann bhcrwoody in the Ecclesiastical J^'^V^fV, 
Court, shall be taxed and paid, and until the Plaintiffs shaU ufBiiuiiy Tn 
have given security for such costs as may be awarded in even where 
this cause; and, if the cosu at Law and in the Ecclesiasti- the former 
cal Court shall not be paid within one month after deliver- ""^^ ^!f """^l 
ing the amount of the taxation, that the biU shall be dis- ^ft^oMhe 
missed with costs* same matter* 

The affidavits in support of the motion stated, that after not applied to 
probate of the will, the Defendant William mid, one of the J^^*' •'"^ 
next of kin of the testator, instituted proceedings to set it ejectment by 
(side in the Ecclesiastical Court ; where he was admitted the heir, and 
to prosecute in forpia pauperis ; contending, * that at the » •Jiit in the 
date of the will the testator was insane ; that in January, Co*"t*b^ 
1811, the Court decreed in favour of the will; observing, of Oie mxTdT 
that if William, Wild had not sued in formd pauperis, he kin^disputing, 
would, from the gross nature of the case, have been sub- ^ paupen, 
jected to cosU; that William Wild obtained leave to appeal; * ^^J^^/j^^ 
Dut, being dispaupered, did not prosecute his appeal ; and, ^^^itJ! th^ 
the executors being dead, administration with the will an- Plaintlflr'in 
nexed was granted to Edward HobsiW, the residuary lega- Equity heinp . 
tee. That administration wtts recalle^d, in consequence of "*^***rj^*'® 
another suit, by Ann Isherwood, another of the next of kin; "*. ^ 
which was afterwards dismissed^ for want of prosecution. L ^^ ] 
Two actions of ejectment, brought by Thomas Sykes^ the 
heir of the testator, in 180r, were abandoned ; and a bill, 
filed in 1805 by William Wild in the Exchequer, to prevent' 
the transfer of stock belonging to the testator, was in 1811 
dismissed for want of prosecution. 



{(1) Zkmareat et tac, t. Wynhtop^ S Johns. Cha.. Rep. 461.} 
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I81d« In 1808, the Defendant Hobaon filed a bill to prove the 

Urv^M^ will in the Court of Chancery i and- the heir and his wife 

Wild released, and levied a fine to confirm it. In Trinity Term, 

^* 1812, another ejectment was brought in their names; in 

HoBiov. ^hjch the Court of King's Bench ordered security for the 

costs, in case of a nonsuit, discontinuance, or a verdict 

against the lessor of PiaintiflF. That cause was tried at 

WinchestcPy in jfuly^ 1812; and a verdict given for the Den 

fendant Hobsom and the costs were taxed at 1195/* 10«. 

Mn Leachy and Mr. Heald^ in support of the Motion*'^ 
This application stands upon a principle in the administra- 
tion of justice, common to all Courts; that a party shall not. 
be harassed by a ^cond litigation upop the same subject 
[ 107 ] of property, by the same party who had failed in afyevioua 
litigation, until the costs of that former attempt have been 
paid : Pickett v. Loggon. (a) ^Fhat the suits should be in 
the same Court is not required. The principle is the.dou* 
ble vexation ; which applies equally to two proceedings by 
the same ^f^xty upon the same subject, .whether in the same 
' Court or different Courts; Thus, after the failure of an 
ejectment in the Court of King's Bench, another ejectment 
in the Court of Common Pleas must be subject to the ap« 

S>licatioh of this principle : Mekhart v. Halaey* (bj If the 
brmer suits were instituted for the benefit«of these Plain- 
tiffs, if they are substantially the claimants, the Court wiU 
not permit this right of the Defendant to be bai&ed by agree- 
ment or contrivance. 

Sir Samuel Romilly^ Mr. Fonblanque^ Mr. Harty and Mfn 
Smithy for the PUnntiffi. — ^There is no instance of such aA 
application granted under similar circumstances. The prin* 
ciple relied on has been at Law confined to the action of 
ejectment ; entirely a creature of the Courts at Law ; imd 
there is but one authority of costs directed to be paid by 
the Plaintidf upon an ejectment not brought by himself: hut 
it was by his father. Only two instances are to be found, 
of applying in this Court that rule of law as to actions of 
ejectment : Pickett v. l^ggon^ (c) a case of two suits in 
wis Court ; and another, (d) of proceedings in this Court 
stayed until the costs of a suit in the Court of Exchequer 
were paid : but both bills were, as in Pickett v. Loggon^ for 
precisely the same purpose. I'his suit is not, upon the face 
[ 108 ] of it, for the same purpose, and instituted by the same par- 
ty, as the others. Will the Court go into a long discussion, 
upon affidavits that it is so substanually ? The suit in the 
Spiritual Court was instituted by a PlaintiflF, suing informA 
pauperis; and costs being on that account not g^ven, this 



CaJ 5 Ve9. 702. OJ 3 WUt, 149. fO ^ ^^* 70^- 

fdj Holbrooke ▼. Craeraft, 5 Fes. 706, note f^J 
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Court is, in a snif instituted by another person, desired to 181S. 
reverse that decision, and give costs ; to assume, that the 
Ecclesiastical Court had before it the same question, the 
same evidence, and means of determining upon Ihe rights 
of die parties. How can it be presumed, that the Spiritual 
Court tried die rights put in issue in this cause ; involving 
distiKt claims, one as heir at lav, the other as personal re-» 
prtsentative i The only subject of suit in that Court, was 
the ri^t to admmistration under the will of 1805. 

77ie Lord Chancellor. This application appears to 
me to be of very great importance ; and in my experience 
was never before gnnted; and I am anxious to state the' 
reasons, upon wMdi, though perhaps in this case it might 
be morsUy right, with reference to principle and general 
flusehief I dare not venture to grant it. On the other hand, 
though pressed to dismiss this motion with costs, under the 
drcamstances I shall not do that. 

Upon looking into the history of Courts of Law, with 
reference to applications to stay pending proceedings until 
Ae costs of former proceedings have been discharged, not 
dismissing the second action, but merely staying it until 

{'ttStice smll be done to the Defendant in the former action, 
ly paying those costs, which the law has imposed on the 
naintif, it appears to have been originally veiy much con*- 
fined to die action of ejectment ; and it may be laid down 
generally, that in an action, so much a creature of their 
own fbrmadon, it is^not unfair, as a general rule, that the [ 109 ] 
second action should be stayed, if the costs of die former 
are not paid: not universally ; as in many instances, thou^ 
die same question, that arose in the second cause, must be 
capable of being tried in die first, it might not be the fault 
of the party that he did not bring it on. This was after* 
wards extended to the action for mesne profits : but so late- ^ 

ly as the dme of Lord Chief Justice De Grey {aj there 
was considerable doubt, whether a Court of Law would ap- 
ply that principle, represented as one of general application 
both at Law and in Equity, to any other action than those 
two. The opinion of the Court, as it is expressed, seems 
to extend to actions quite of a diflferent nature, upon con- 
tract : but they very cautiously went no further than stay- |^ ^ u,\m. 
ing the proceedings, expressly on the ground, that they on the cafte» 
were satisfied, that the second action was vexatious ; and prooeedii^ 
Btacistone, Justice, having expressed his opinion, that in ^^7^ «ntil 
ill cases, where the merits have been tried, the Plaintiffs SS^Su of a 
should not be permitted to commence a second action to fonner aetum 

between the 
Mune parties, in soother Coart, upon the ground of ttxation. 

C^J JMe/uirt T. Babejf, 3 mi9. 149. 
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1813. try the same matter before costs paid in the first, draws 
back a litde, influenced, I suppose, by the caution of the 
other Jud^s; and also puts the decision upon the vexation 
in that instance. 

That^case is also an authority in another respect for this 
application ; that one Court will in certain proceedings stay 
a second action, though the first was in another Court. In 
Aat instance it was in the Court of King's Bench : but it 
was a case of very simple circumstances. I admit also, 
that there may be cases, in which a Court of Equity will 
stay proceedings in a suit, which is for the very same mat- 
ter as another suit in another Court of Equity : but ^, 
difiiculty I have is, whether that principle, upon which a 
[ 110 ] Court of Equity will interfere for this purpose, adqiits ap- 
plication, where one suit is in Equity, and the other at Law ; 
and I doubt that.- Even the diligence which has been ex- 
erted on this occasion, has produced but one instance. In 
one of the two. cases that were cited, the first suit was in 
the Court of Exchequer : but there was no contest here, 
whether both suits were not for the saine matter. Suppose 
a plea put in of another suit depending for the same mat- 
«/.//,. Plea ofan* ter : upon that plea, the Court having found it impossible to 
juauM o^ suit for examine its truth, there must be a reference to the Master, 
^ ter i^md^ ^ ascertain whether the suits are for the same matter, ('a J 

k^^Ak, the Master. If ^^ Defendant will not plead, but consents, the Plaintiff 
^^^ giving security for the costs incurred, that the second suit 

shall proceed, I do not say, the Court would not permit 
that, where both suits are in Equity : but, if upon the alle- 
^tion that they are for the same matter, security for costs 
is required, I ought to take the same course ; ascertaining 
by the Master's judgment, upon a reference, whether these 
suits are for the same matter ; or whether this bill opens to 
different relief from that, which- could have been had in the 
« Ecclesiastical Court, or upon the ejectment. No instance 

has yet been produced of an application to stay proceedings, 
until costs paid, or upon any other terms, when the first 
proceeding was at Law, or in the Ecclesiastical Court, upon 
such a subject as this, and the second in a Court of Equi* 
Distinction ty. In the case of a devise of real estate, upon a bill filed 
of legal and after the trial of an ejectment, was such an interposition of 
ejiuit^le ju- ^ig Court ever heard of, on the ground tHut the party had 
onihe 8^r^' ?o^ fi"* filed a bill in Equity, where the medium of proof 
subject, with is perfectly diiferent, C^^J ^^^^ therefore he should pay tli« 
reference to costs of the ejectment? That is a case occurring * e\|ery 
mSksor"^ day: yet no one remembers an instance of such an applica- 

proof, 
r * 1 4 4 1 C^J Ord. in Chanc. p. 130. Ed. 1698. (1) Urlin ▼. HudiWh 1 Venn, 333. 
L*mj JUde9d.Tr.Ck. PI. 19^ 

CbJ See £vaiit v. BieknOl, 6 Fe«. ir4. 

(1) Old. CK CEd. Beam. J 1/6, 177. 
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tion. ' One difficulty is, that, admitting the trial to be of 1813. 
the same matter, it is not in the same mode. Suppose ^-^y— ^ 
the Defendant to admit the truth of the bill, may not the Wild 
Plaintiff be relieved: or is the answer sufficient, that, having ^' 

tried the question at Law, he. shall not apply to the Defend- ^**^^' 
ant^s conscience : the principle, as appied to two suits in 
Equity, or to one in Equity and one at Law, being perfect- 
ly different i 

Another view of the case obliges me to dismiss this ap- 
plication. A plea could not possibly be put in; as the 
matter in the Ecclesiastical Court could not be the same 
issue in fact, as that upon this record ; and, though that 
might be brought into contest in the ejectment, still this 
question recurs, whether, that ejectment having been tried 
without addressing the conscience of the Defendant, they 
are not to be at liberty now to take that course, until they 
have paid the costs of that proceeding ; in which the De- 
fendant had security given to him, of his own valu^ion, in 
the Court where that proceeding passed. As to tR Ec- 
clesiastical Court, I looked at the proceedings, to ascertain, 
whether the main point in issue in this cause was tried 
there : if it had been, that would not be conclusive : but it 
was not : the only point in issue there being the sanity of 
the testator. If he was sane, he might have been imposed 
upon with reference to the bequest of the residue ; or for 
other reasons, that may be supposed, the bequest would 
not operate; and in both cases, especially the latter, the 
whole of the will would have been proved in the Spiritual 
Court. Suppose the objection to be, not to the sanity of 
the testator, but to the description of the residuary legatee, 
as a person not existing at the death of the testator ; and 
therefore the bequest lapsed. The question might certain- 
ly have been tried in the ejectment at Winchester^ if they 
could have shown, that some other person was residuary [ 112 ] 
devisee : but that brings it again to the short point I men- 
tioned, whether the Court is to stay proceedings, until the 
costs at Law are paid, because the Plaintiff comes into 
Equity to ask the Defendant upon his oath, what he knows 
upon the subject; unless I am to lay down, what never was 
asserted, that a Plaintiff must not bring an ejectment, until 
he has filed a bill. As to the costs of the ejectmept, there 
is this short ground. The Court of Law gave the Defend- 
ant security for costs according to his own measure ; and 
did not impose the term, that a bill should not be filed. If 
the security taken was somewhat too scanty, upon what 
ground am I to interfere, because that proceeding was taken 
before the bill filed ? 

As to the other proceeding, it is very delicate for this 
Court, upon the ground of vexation, to say, a party should 
Vol. IL 10 
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[•113] 



have the costs of a proceeding in the Ecclesiastical Court, 
where the suitor was admitted in forma pauperis^ when we 
recollect, with what caution such persons are ever required 
to pay costs. Where a person, who in a former proceeding 
sued in forma pauperis^ has instituted a second suit for the • 
same purpose, not being dispaupered in the former, there 
is no instance, that the Court ever stayed the second pro* 
ceeding, until he paid those costs, not due by a former 
judgment, but to become due by taxation ; unless the new * 
proceeding was to be justly characterized as very vexatious. 
In such cases that has been done. CaJ 

This deed was very improper certainly; but the animad* 
version upon agreements relative to the expenses of * suits, 
must not be too harsh ; as, if this is not permitted, in many 
cases the poor man will not get that to which he is entitled, 
and the rich man will withhold what he ought to give up. 
In this instance, however, there was a common interest in the 
subjttl^ and the ground, upon which I refuse this motion, 
will do, even if there was the same Plaintiff in the three 
proceedings. In that view, the combination complained of 
does not affect me. The ground on which I refuse this mo- 
tion is, that I cannot apply to a particular case, a principle, 
the general application of which would produce enormous 
mischief: but I shall give no costs; though this application 
has considerable novelty ; as there has been much in con- 
troversy which could not be urged effectually here ; as it 
might have been elsewhere; where it has not produced any 
effect. 



CaJ See Cwhpti v. CorhetU 16 Vew, 407. 
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THE EARL OF CHOLMONDELEY t;. LORD 
CLINTON. 



[ 114 ] 



THE Defendants to a bill, praying discovery and relicC, 
having put in their answer, and obtained an order for the 
Plaintiff to elect to proceed at Law or in Equity, the Plain- 
tiff served them with notice that he should elect to proceed 
at Law ; and moved that he may be at liberty to dismiss 
his bill so far as it seeks relief, and to amend the record by 
Btrikiftg out so much as seeks relief. 

Mr. Roupell^ in support of the Motion^ mentioned Gurish^ 
V. Qonovan ; (a J observing, that no inconvenience could 



CaJ 2 .itk, 166. 
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arise to the Defendant from retaining the bill, as a mere 1813. 
bill of discovery ; and it would prevent the delay and ex- ^^-r— ' 
pense of filing another bill, for discovery merely, offering The Earl of 
to pay the costs. " 

Mr. Heald^ for the Defendants^ resisted the motion, as 
contrary to the practice; distinguishing Gurish v. DqhO" 
van ; as, from the Register's Book, it appears, that the an-* 
swer was put in after the order, (aj 



Cholmohdit 

v. 

Lord 

Cliktow. 



The I.(7ri/ Chancellor, admitting that distinction, said 
it was difficult at this day to apply Lord Hardwicke's doc- 
trine as to bills of relief and discovery ; Lord Thurlow 
having, in a great measure, overruled it; (a J and the 

fa J OuriMh V. Donnan, 9th July, 1739. Reg. Lib. A. 1738, fol. 463. 
Onler for a ^e exeat regnn^ 

31st Juiy, 1739. Reg. Lib. A. 1738, fol. 481. Order to discharge the 
JVe exeat rifno upon Uie answer. 

33d Jtu}uMt, 1739. Reg. Lib. A. 1738, fol. 541. Order to amend the 
bill upon pajrment of 30«. costs. 

25th October, 1739. Reg. Lib. A. 1739, fol. 55, Order for the Plain- 
tiffs to make their election, whether they would proceed in this Court or 
ftl Law. 

15th ^voember, 1739. Reg. Lib. A. 1739, fol. 17. Reciting the order 
of the 35th of October, for the Plaint ifis to make their election, that the 
Plaintiffs, in pursuance of the said order, by their election, made the 
31st of October, did elect to proceed at Law for all the matters whi^h 
were sought by the original bill, and to proceed in this Court for a dis*- 
covery only ; and that the Defendant this day moved, that the said elec- 
tion might be discharged s it is, by consent, ordered, that the Plaintiffs 
do amend their said bill, by striking out any prayer therein for relief. 

18th December, \7AQ, Reg. Lib. A. 1740, fol. 108. Stating that the 
Plaintiffs, having exhibited their bill in this Court, against the Defend- 
ant, for an account of the voyage of a ship, of which the Defendant was 
supercargo, and pretending that the Defendant had secreted to his own 
use gold dust and rooidores to a great value, obtained a writ of J^e exeat 
against the Defendant, in the sum of 1600/., and took him into custody 
thereon ; and the Defendant having put in his answer, on the 31st day of 
Jufy, 1739, the said writ was discharged ; after which, the Plaintiffs 
brought their action at Law against the Defendant, for the same mat- 
ters ; and thereupon the Defendant obtained an order for the Plaintiffs 
to make their election ; after which the Plaintiffs filed a special elec- 
tion, viz. to proceed at Law for the relief sought by their bill, and in this 
Court fora discovery only ; and the Plaintiffs having amended their bill 
pursuant to an order for that purpose, and thereby prayed relief, the De» 
fendant thereupon moved to discharge the Plaintiff's election ; and on 
the 15th JSTovember, 1739, it was by consent ordered, that the Plaintiffs 
should amend their bill by striking out any prayer for relief; and the 
bill was amended accordingly ; and the Defendant afterwards put in his 
answer thereto; and the Plaintiffs, having bad a full discovery thereof, 
proceeded on their election at Law ; and obtained judgment against the 
Defendant therein, and took out execution thereon; and charged the 
Defendant in custody of the Sheriff of J^GdtUeeexf and he is now a pri- 
soner in the Fleet, upon such execution ; and therefore it was prayed, 
that the Plaintiffs may pay unto the said Defendant his costs of this suit, 
to be taxed by the Master ; which was ordered accordingly ; and it was 
referred to the Master to tax the said costs. 

CaJ p. 115. See Baker v. MeUith, 10 Vet. 544, and the note f aJ 553. 
Gordon t. Simkinoon, 11 Vet, 509. 
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1813. better way for the Plaintiff was to dismiss his bill, ancf file • 
a new bill for discovery merely. 



The Earl of 
CaoLMoirsa- 

V. 



The motion was therefore refused, fbj 

Lord C^J After answer to a bill of discovery, motion to amend, by addinf^ 

CuiTToir. ^ prayer lor relief, refused with cosU. Butterworih t. BaUey^ 15 Fea. 358. 



[116] 
1813. SHEWARD V, SHEWARD. 

LiHcoLir's Ihv 

»^"- RALPH SHEWARD, by his will, gave an estate to 

My 23. 27. trustees, to the use of his daughter Elizabeth Rtckarda, and 
toexwnim?'^" her husband Samuel Richards, for their lives; with remain- 
witnesses ^^^ ^o the use of his son George Sheward^ and his assigns 
abroad grant- for life : remainder to the use of all the children ^d grand- 

ed to a De- children of his said son livinc: at his decease, as tenants in 
fendant, who ^^^^^„ ° ' 

had cross^xa- ^°"^™^°* 

mined, but not George Sheward died in the lifetime of Samuel Richards, 
examined in the tenant for life ; and the bill, filed by the children of 
diief under a Q^orge Sheward, by his second marriage, against Ann Shew- 
sucd'out by °^^y ^^^ ^^^Y ^^^^^ ^y a former marriage, in 1791, prayed, 
the Flaintiff. that the Plaintiffs may be at liberty to examine Witnesses 
to prove the marriage of the Defendant's mother with a 
man who was living at the celebration of the marriage be- 
tween her and George Sheward; and that the testimony of 
such witnesses may be perpetuated. 

A Commission having been sued out by the Plaintiffs to 
examine their witnesses, under which the Defendant cross- 
examined, but did not examine any witnesses in chief, a 
motion was made on the part of the Defendant for a Com- 
mission for the examination of witnesses at Philadelphia^ 
in America. ^ 

Mr. Whiimarsh, in support of the Motion. 
Mr. Treslove, for the Plaintiffs, resisted the motion; 
[ 117 ] contending, that if the Defendant wished to examine wit- 
nesses, she must file a bill for that purpose ; and was not 
entitled to a Commission under the bill filed by the Plain- 
tiffs. 

The Lord Chancellor thought, that the Defendant was 
entitled to examine witnesses in chief, under the Plaintiff's 
Commission ; and was therefore entitled to a Commission 
to examine her witnesses abroad. 



Juhj 27. The order was made, (a) 

("a J Ex Relatione, Jl^. Whiimarth, 
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ROBINSON t;. THOMPSON. iai3. 

July 27. 

THE bill stated a settlement in the year 1730, under Demurrer 
which, by the deaths of preceding tenants in tail, George overruled; is 
Robinaon became, in the year 1762, seised of an estate in v'f*""^J^|j 
tail male, in the county of Lancaster; that Williamson and uw'pUintiff 
his wife, the widow of the last tenant in tail, being in pos- war^ntitleds 
session, had procured from George Robinson^ an illiterate "ni tiot dit- 
man, and intoxicated through their practice, a deed of grant [^"^^^J^^Jjft 
during Robinson^ s life: and had collusively sold the estates ^|^ of the 
to the other Defendants ; some of whom were in possession bill were de- 
of the tide deeds. The Plaintiff, as the eldest son of George ™""^ *®» 
Robinson^ (deceased,) by his bill prayed a discovery of the JJI^,^t^JS- 
title deeds; that the deed, executed by Geo;^e ^o&in^on, demurring to 
may be declared fraudulent, &c. : that the De^ndants may all the disco- 
be decreed to deliver possession of the estates, and of the I^*^^®2»* 
deeds ; that the Plaintiff may be at liberty to sue out such J^e^JJ^J^^ 
writs as he may be advised ; and for an account. title deeds. 

To this bill the Defendant Thompson put in the follow- creating the 
ing demurrer and answer : " As to all the relief prayed by '"J**J» *®- ' 
" the said bill, and all the discovery sought thereby from „ ^|^^ ^iduc 
*^ this Defendant, except so far as the said bill seeks a dis- <«of the said 
"coveryfrom him touching the several title deeds or in- " bill not dc- 
** struments whereby the intails, in the said bill mentioned, "m**"^ to^ 
** are respectively alleged to have been created, and the pro- ■"•^^*"8f* 
*^ ceedings and award therein mentioned, and except so far 
^^ as the said bill also seeks a discovery ifrom this Defend- 
'^ ant, whether this Defendant hath not, and by what means, 
*' and when, and from whom, procured or got into his pos- 
" session or power, the will of Robert Robinson^ in the said 
^' bill named, or a counterpart thereof, executed and attest- [ 119 ] 
^^ ed as in the said bill is mentioned, or a probate or other 
^^ copy thereof, and whether this Defendant now hath, or 
*^ when last had the same, or in whose possession now. is 
*^ the same, or what is become thereof, this Defendant doth 
" demur ;" &c. " And as to the residue of the said bill not 
*^ demurred to as aforesaid, and hereinbefore set forth, this 
** Defendant" proceeded to answer to the parts specified. 

Sir Samuel Romilly^ xtnd Mr. Horne^ in support of the 
Demurrer. — This is a mere legal title; for which the Plain- 
tiff does not want the assistance of this Court. (1) The 
deed, which the bill seeks to set aside, is a mere grant for 
the life of a person who is dead ; and if, as tenant in tail. 



{(1) There must be some tfieeial ^tntnd laid for coming into Equity to assert a dry 
legal title. MchoUm v. ifa2t^, 1 Johns. Cba. Rep. 424} 
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1813. the Plaintiflf is entitled to the production of deeds, he^as 
not annexed to his bill the affidavit, without which he c^- 
not have that production, fa J 

Mr. Wear^ Mr. Btll^ and Mr. Gardiner^ for the Plain' 
ttff\ — This demurrer and answer is defective, as not stating 
precisely the points to which the demurrer goes : Devon" 
sher V. Newenham. (h) The general reference to " the 
^^ residue'' of the bill is too loose ; and so is the expression 
" touching" the several title deeds, &c. It cannot be known, 
whether the parts answered are spfficiendy answered, until 
the demurrer is disposed of. Admitting the deed to have 
disposed of only an estate for life, if that deed was fraudu- 
lent, the Plaintiff is entitled to an account of the rents and 
[ 120 ] profits. An affidavit is not necessary in this case : Whit- 
church V. Golding : fa ) The Anonymous Case in Atkyns : 
CbJ Dormer v. Fortescuc: fcj and Renison v. Ashley, (d) 
Sir Samuel Romilly^ in Reply. — The Plaintiff's title, if 
any, is at Law. The authorities cited admit the necessity 
of an affidavit in the case of a bill praying relief such as 
this. The objection, that it cannot be known before the 
demurrer is disposed of, whether exceptions would hold to 
the answer, or not, occurs in every instance of a demurrer 
and answer. The objection taken in Devonsher v. Newen- 
ham. fej by Lord Redesdale^ has no application to this 
pleading ; which points out particularly the parts to which 
the Defendant answers ; removing all difficulty in taking 
exceptions, if those parts' are not answered. The term 
•* touching" is merely synonymous with " relating to." 

The VrcE-CHANCELLOR. The Defendant, under an or- 
der not to demur alone, having put in a demurrer and an- 
swer, the demurrer, going to the whole relief prayed, has, 
by answering to that which is connected with the relief, 
gone too far ; and, as to the account prayed of the rents and 
profits during George Robinsoh*s life, the deed being fraud- 
ulent, the Plaintiff has a right to come here to have that 
deed set aside, and the account taken. In that respect, Isilso, 
the Defendant, demurring to the whole relief, has gone too 
far. With regard to the.form, it is contended, that the de- 
[ 121 ] murrer is bad, as not specifying distinctly, that which is 
demurred to, and that to which the Defendant answers; 
obliging the Court, in order to dett^rmine the extent of the 
demurrer, and ascertain what is comprised under this vague 
expression, ^^ the residue of the said bill," to go through 
the whole record, involving a long title, as to all ^^ touch- 

CaJ Bed. Tr. Ch, PL 112. CV 2 Scho. U Lef. Rep. 199. 

CaJ p. 120. 2 P. Wm9. 540. f^J 3 Atk. If. 

fcj 3 Atk, 132. See abo Red. Tr. Ch. PI. 113. 

fdj 2 Vet.jutt. 459. fej 2 Seho. U Lef. Rtp. 199. 
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^* i*g" which the Dtrfendant professes to answer : and lay- 
ing the Master under the same difficulty upon exceptions, 
A mode of pleading so loose is bad on all the authorities ; 
and this case strongly illustrates the rule, stated by Lord 
Sedtsdaky (a) on which his Lordship acted in the case of 
Dcvomher v, Newenham^ fbj that the demurrer, if it does 
not go to the whole bill, must clearly express the particular 
parts demurred to. That case is a direct authority for 
this. Therefore, on both grounds, that the demurrer covers 
part of the relief to which the Plaintiff will be entitled, and 
upon the objection of form, the demurrer must be over- 
ruled. CcJ 

faj Tr. Ch. PL 173. f AJ 2 Scho, U Uf. Hep. 199. 

fej Wetherhead v. Blackburn t the following' case. It seems that a de- 
murrer to the whole bill, with an exception to a snoall part, may be good 
In point o( form. Mickt v. JRaincock, 1 Cox, 40. . 
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WETHERHEAD v. BLACKBURN. i8i3. 

July 24. 27. 

The bill prayed a discovery, that the Defendant ma)^ ' Demurrer 
be declared a trustee for the Plaintiff as to the legal inter- "^^^^yijjjf 
est in a ship, called the Greyhound; and may be decreed JJJ pl^ts^^dc. 
to execute a bill of sale or assignment of the ship to the murred to. 
Plaintiff. but generally, 

* The Defendant put in a demurrer and answer : the de- {JJij^^^i^jJ^^Jf 
murrer extending to the whole of the bill, " Except only exception of 
^^ as to such part and so much thereof as requires this De- immaterial 
** fendant to set forth whether the ship or vessel called the *ac^*» which 
" Greyhound^ did not trade from the port of London and ^j'^^ft^rThc 
*^ from thence back to Ramsgate^ or from and to some and |,gi,ai order 
^^ what place or places, port or ports, or how otherwise ; and for time, over- 
" whether Defendant doth not set Plaintiff at defiance;" and ruled, 
•for cause of demurrer showing, that the bill doth not con- [ * 122 ] 
tain any matter of equity, whereon this Court can ground 
any decree, or give the Plaintiff any relief, &c. ; " And as 
*^ to so much and such parts of Plaintiff's said bill as re- 
" quires Defendant tp answer and set forth, whether the 
** ship did not trade," &c. admitting, that she did trade 
from and between London and Ramsgate; and that he did 
set the Plaintiff at defiance. 

Mr. Harty and Mr. Phttttmorey in support of the Demur- 
rer^ referred to Tomkin v. Lethbridge^ (a) Thomas v. Leth- 



CaJ 9 Vn, 17«. 
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1813. bridgCy (bj and Nabos v. Plura; fcj contending that €hc 

^o— r— ^ objection to an immaterial fact, as an evasion of the order 

WxTHSEiiBAD for time, had not been extended- beyond the denial of com- 

^' bination; and that this form of demurrer corresponded with 

&ACKBU&V. ^^ precedents ; and is most convenient from the length to 

which a more particular statement of the parts demurred to 

would lead. 

Sir Samuel Romtlh/y and Mr. Wear^ for the Plaintiff'^ 
insisted, that the allegations of the vessel's trading from 
London to Ramsgate^ and that the Defendant did set the 
Plaintiff at defiance, being as immaterial as the denial of 
[ 123 ] combination, could not be considered as a compliance with 
the order : Stephenton v. Gardiner, (a J The demurrer, 
therefore, must either, according to Taylor v. Milner^ fbj 
be taken off the file, or overruled ; that the other objection, 
that he has not specified the particular parts, is equally fa- 
tal. The interrogatories, to which the demurrer is pointed, 
should be particularly stated; and a general demurrer, with 
an exception, is bad on all the authorities ; Chetwynd v. 
Lindony (cj Lord Redesd. Tr. (d) Ord. in Ch. (e) 

Merc denial j"^^ Vice-Chancellor. It has been determined, that 
**^ra^a)rapl^" ^^ ™^''® denial of combination does not comply with the 
ance^wKh the terms of the order, by which a Defendant, obtaining time^ 
terms of the comes under the obligation not to demur alone: but this 
order for time. Defendant, under the difficulty, that by answering to a ma- 
jyjj^"**"*"» terial part of the bill he must overrule his demurrer, has 
proceeded by answer to state a fact, showing, that this ship 
is British, and an object of the Registry Acts ; (f) admit- 
ting further, that he sets the Plaintiff at defiance : a fact, not 
otherwise material than as showing, that the Plaintiff is 
compelled to come here. These facts are connected with 
the rest of the bill ; and cannot be separated, so that the 
Defendant can say, he has not answered to that which is 
covered by his demurrer ; and this mode of pleading, by a 
demurrer, generally, to the whole bill, with an exception, 
instead of demurring directly to so much of the bill as calls 
[ 124 ] on the Defendant to set forth, &c. imposes upon the Court 
the necessity of comparing the demurrer and answer with 
the whole of the bill: the rule, as expressed by Lord Redes^ 

fbj 9 Vet. 463. Ltmtdtnm ▼. Elderton, 8 Vet. 536. Smith ▼. Serle, 
14 Vet. 415. See alio 11 Vet 73. 

CeJ In the Court of Exchequer^ MSS. 

CaJ 2 P Wmt. 286. See Lee ▼. Pateae, 1 Bro. C. C. 78. Ld. Bed. 
Tr. Ch. PL 170. 

fbj 10 Vet. 444. f cJ 2 Vet. 451. f dj Tr. Ch. PL 173. 

fej Ord. in Ch. 97 ^ Cart. Rep. 113. Bevontker v. JVewenAam, 2 Scho. 
y Lejf. Rep, 199, and Robinton v. Thompton, ante, the preceding^ case. 

CfJ Stat. 26 Geo. 3. c. 60, and 34 Geo. 3. c. 68. 




ir, faj beiag, lliat a demurrer, if it does not go to the 1813. 
whole bill, iBU«t clearly express the particular parts demur* 
red to. The further questions are, whether the Defendant, 
professing to select something as immaterial as the denial 
of combination, satisfies the order, requiring him not to de- 
mur aloae : or, if what is so selected is material in some ,k,P2J|J^^' 
degree, as connected with, and bearing upon, the main sub- the wMe biU, 
ject of relief,-— as in the case in the Court of Exchtfuer^ the sniut clearly 
iact, that the party was employed as an auctioneer,—- whe- cxprew the 
ther the answer in that respect does not overrule the de- pJrJrdemiir* 
niurrer. ^ to. 



The Vice-Chancellor, considering the answer as im- Jul^V. 
material, and that upon the objection of form this case fell 
within the principle oi Robinson v. Thompson^ fb J over* 
ruled the demurrer. 

faj Lord JHedettL TV. Ck PI 173. CU •^^^ ^be preoedin|^ ease. 



Ex parte NORTH AM. 1813. 

^ July 28. 

THE petition, stating, that the petitioner, a Bankrupt, *J»colii'8 l«r 
having presented a petition, impeaching the debt, on which ^^^^ 
the Commission issued, which petition he was from pover- Bankrupt 
ty unable to prosecute, prayed, that he may be permitted J^^jj^ .^ 
to proceed in forma pauperis f and that Counsel and a So- against the 
licitor may be assigned him. Commisskia 

• The petition was accompanied by a certificate of Coun- »»/wmrf pmt» 
sel, that the petitioner had just cause to be relieved, and an ^^' 
fdfidavit that he is not worth Sh [ ^^ J 

Sir Samuel Romilty^ in support of the Petition. 

The Lord Chancellor made the order, as prayed. (1) 

(1) The same order was made in Ex parte Cfeer^ ^htnmant 14th Mi^f 
lS14k at LocMm Inn Halk by Lord Eldim^ C. 
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1813. 
^""fu^^"^ HALL V. JENKINSON. 

July 30. 

Receiver ap- THE bill prayed the specific performance of a contract 

pointed after by ^^e Defendant to purchase an estate from the Plaintiff; 

?J5J.^l|J^^* . as the result of several letters, that passed between them, 

on. the mutual Upon the allegation that the Defendant had taken possession, 

lien» for the the answer admitted, that he sent sheep upon the lands, and 

Kmaind^ of requested the Plaintiff, whose servants and shepherd con- 

inohey,'or*tite ^^nued on the premises, to get the hay made ; and denied, 

deposit, a that the Defendant's bailiff had the sole management of the 

intzed posaes- estate, or that the complete and absolute possession was 

**Tted'" **^1 ^^^^ given up to him, as the agent of the Defendant; the 

vency, and in- Plaintiff having left his shepherd, with a great number of 

tention to aell sheep and cattle, upon the estate ; which continued there 

and convey, for a considerable time; and the shepherd still continues t^ 

reside there, contrary to the wishes of the Defendant ; and 

has, during such residence, cut fire-wood, and performed 

other acts of ownership, as the agent of the Plaintiff* The 

answer admitted, that the Defendant was embarrassed; that 

' his goods had been taken in execution ; and, to extricate 

himself from his difficulties, he had put up the estate, in 

November last, for sale by auction ; but no bidders appeared. 

[ 126 ] .A motion was made by the Plaintiff for a receiver; upon 

the affidavit, that, since the bill filed, he had discovered, 

that the Defendant was insolvent ; and that all his real and 

personal estates, including the estate which was the subject 

of the contract, were to be Conveyed and assigned to trus-' 

tees for the benefit of his creditors. 

Sir Samuel Romilly^ and Mr. Wing fields in support of the 
Motion. 
Mr. Hart J for the Defendant. 

The Lord Chancellor. Under the peculiar circum- 
stances of this case, a receiver ought to be appointed. From 
the long correspondence that passed between the parties, 
they seem to have dealt with more liberality than occurs in 
the caution usually observed between vendor and vendee. 
The purchaser, having given his bill of exchange for the 
deposit, which, though not paid when it became due, was 
taken up some time afterwards, was let into possession; not 
exclusively, but it was a sort of mixed possession ; the 
, greater proportion of it being in the vendee, but the vendor 
not being entirely out of possession. On these grounds, 
therefore, that, if the contract can be carried into execution, 
the vt^ndor has a lien on the estate for the remainder of the 
purchase money, that, if it cannot be executed, the pur- 
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chaser has a lien to the extent of the money paid by him on 1813. 
account of his purchase, that the purchaser is insolvent, v«-v-*<^ 
-that by attempting to sell and convey the estate the title Haxl 
would be embarrassed, and lastly, that the possession has *- 

never been a clear and exclusive possession of the pur- '■"^•° 
chaser, but a mixed possession of both, under these cir- 
cumstances I am of opinion that a receiver ought to be ap- 
pointed. 



[ 127 ] 
BRODIE V. BARRY. (1) jljii. 

Heir at law 
ALEXANDER BRODIE, by his will, dated the 9th of of heritable 
August J 1810, duly attested for devisihg freehold estates, ^l^^'^^^J*^. 
devised and bequeathed to trustees, their heirs, executors, in^ a legatee 
Sec all his freehold, leasehold, copyhold, and other estates, ofpersonal 
whatever, and wheresoever situate, in England, Scotland, Pjfope'ty »» 
and elsewhere, and all his personal estate whatsoever and ^ iScct^n *** 
wheresoever, upon trust to carry on his works for three Being a mar- 
years ; and out of the produce, dividends, and interest, as ried woman, 
well as the rents of his estates, in the first place to pay sa- **** JT^^'h^lj^^ 
laries to the managers of his works, and the surplus to di- by'his marital 
vide equally among his nephews and nieces, who should be n^u not af. 
living at the time of his decease, share and share alike; and fecied^ 
at the expiration of the said term of three years, to sell and 
dispose of all his freehold and copyhold messuages, &c. ; 
and the moj^y to arise from such sale to form a distributa- 
ble fund, aB be payable, as after mentioned in any codicil : 
and as to alTthe residue of his estate, not consisting in mo- 
ney, upon trust to consolidate it into one gross sum ; and 
subject to, and in default of, appointment, to pay it equally 
among all his nephews and nieces, share and share alike : 
as to the shares of three nieces, being married, for their se-^ 
parate use for life ; with remainder to their respective chil- 
dren ; and for want of children, to sink into the residue. 

The testator died on the 6th of January, 1811, without 
issue ; not having made any appointment ; and leaving the 
Defendant Charles Brodie, his grand»nephew, heir at law 
and customary heir by the Law oi England, and the Defend- 
zat Betty Cod, one of his married nieces mentioned in the [ 128 ] 
will, heiress by the Law of Scotland of all his heritable pro- 
perty in that country. The bill was filed by his other sur- 
viving nephews and nieces ; submitting, that, though the 

{(1) See mother point of thi9 case reported^ 3 MeHvaUi G95.| 




43S ^ CUbkb m CttAHonit; 

1813; testator intended to dispote of ril his real estate in Scotkmd; 
and all such his estate there as by the law of that CQuntrjr 
descends to the heir, comprised under the description of 
heritable property, vet Ae w iU not b erof ^fore^a Me t othg 

not passing such real estate and heritable property, the De* 
fendant Betty Cock ought not to be permitted to take such 
heritable property in opposition to the will, and also a share 
of the other real and personal estate, as one of the nieces of 
the testator; but ought to be put to her election ; and pray- 
ing, that she may be decreed to elect accordingly. 

The answers submitted, whether the Defendants BrodU 
and CocJk ought to be put to their election ; and as to the 
Defendant David Cock^ taking no interest under the will^ 
the property being pven to the separate use of his wife,* 
whether he could be called upon to make such election as 
to the estate for life, to which he is entitled by the law of 
Scotland^ in the heritable property descending in his wife. 

fa J Sir Samuel Romilly^ and Mr* Clayson^for the Pbdn-- 
Hffty admitted, that the interest of the husbaild under his 
marital right could not be affected; and, referring, upon tfie 
general law of election, to Carey v. Asiew^ fbj Pettiward 
V. Preseott^ (cj and Woodford v. TheHus»on^ (dj distin* 
guished this from the case of a devise in Eneiand^ void h r 
the Statute of Frauds ; fe) the Stotch esute being, not de- 
visable, but capable ot conveyance by deed alone ; in that 
respect resembling a copyhold ; which, if not surrendered, 
would raise a case of election against the customary heir; 
citing the case of the Duke of Roxburgh ; in which Lady 
Kerr disputed part of the will, upon the law of death-bed: 
Erskine^s Institute, fa) and Cunningham v. ijmfners that 
the heir cannot claim his share of the persomJI^, without 
bringing the estate into hotchpot. 

Mr* Leachy and Mr. Cooke^ for the Defendants.^^Thi% 
question depends upon the principle oi English Law; if that 
is applicable to the Scotch heir. The testator gives upon 
such conditions as he thinks proper ; and the heir, if he 
accepts the gift, must take subject to the conditions : but if 
there is no condition expressed, the question arises upon 
the effect of the instrument, whether it gives the estate fmm 
the heir ; and, if the instrument, not following the proper 
form of law, has not the effect of perfect gift, it cannot be 

{"a J The arguments Bx Relatione, 

ChJ Suted 8 Vee. 493, in Sheddon v. OwdncL 

fej 7 Ve%. 541." f rfj 13 Fm. 209. 

C^J Stat. 29 Ch. 2, c. 3. 

fa J p. 129 Br%k. Inst. 694, (5th Ed.) Tlie Law of Death-bed leeras 
not unknown to our ancient law» Qlonv, 1. T. c. 1. and of Mr. Beamtt^B 
traaslation^ p. 140< 
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rrgtrded at indtoaltng the inUsDlion. The dktitiettoii be- tBtSL 

tmetn copyhokl and freehold estete^ in this respect^ has been ^^^-^ii^ 

frequently, dcwbled : *the wiU being competent to indicate Bamii 
the intention at to the former, if the devisor has by a pre** ^ 

vioiis surrender acquired the power of disposition : but this ^^"** 
instrument cannot be taken as indicating any inlentioo 
against the Scoich heir. 



The Mastsji of the RoLts* If it were now necessary 
to discuss the principles upon which the doctrine of election 
depends^ it might be diflScult to reconcile to those princi* [ 130 ] 
pfeS) or to each other, some of the decisions which have 
fadcen place on this subject. I do not understand, why a . At to the 
will, though not executed so as to pass real estate, should leoton of the 
not be read for the purpose of discovering in it a n implie d Jljl^^^^^ 
conditiQn.XQnceniinf^; real estay, annexed to ajriit of^pcr> .;^ i^^v^ 
^"fi BrgnnVf ^ ^^ 1' admitted, it must be read, when andexpmsed, 
such condition is expressly annexed to such gift, foj For with reference 
if by a sound construction such condition is rightly inferred ^ *^i^\o 
from the whole instrument, the effect seems to be the same ft^^id and 
as if it were expressed in words. And then, if it be rightly eopybold es« 
decided, that a will, defectively executed, is not to be read ^|^ f^^ml 
agmnst the freehold heir, I have been sometimes inclined to g] ^^ * 
doubt, whether any wiH ought to be read against the copy- ^^' 
hold heir ; a will, however executed, being as inoperative 
for the conveyance of copyhold estate, as a will, de/ectively 
^ecuted, is for the conveyance of freehdd estate. (1) 

It is true, however, that a Court of Equity does, for cer* Distinctkyi 
tain specified purposes, look at a will of copyhold estate to » to Mipply- 
discover the intention ; and will supply the want of a sur- '^ ^^ ^^ 
render, in order to eftectuate the intention so discovered ; {^ certain 
but has never attempted to supply- the want of the Statutory cmcs to lop- 
fbrmllities, in the execution of a will of freehold estate. PJt « deviic 
We cannot, therefore, reason conclusively from the one case ^ti!t?^^r«- 
to the other. But, whatever may be the foundation of the fiuing to aid 
distinction, it is established ; and what is now to be consi* a de^tive ex* 
dered is, whether it be applicable to the decision of the case eeution of a 
now «>efcre the Court. tlT 

This is, or is not, a case of election, according as ^ the r # < o^ i 
EngHah will is^ or is not, to be read against the Scotch heir. *- ^ 

Where land and personal property are situated in different 
countries, governed b^' different laws, and a question arises 
upon the combined eiKct of those laws, it is often very dif- 
ficult to determine, what portion of each law is to enter into 

CaJ Boughiw ▼. Moughtuih 2 Yet. 13. Sheddvn r. Soodrich, 8 Fe*. 
481. 

(1) See Cory ¥. ji$kev, 1 Cor. 241^ 




1813, the decision of the question. It is not easy to say, how 
much is to be considered as depending on the law of real 
property; which must be taken from the country where the 
land lies; and how much upon the law of personal property; 
which must be taken from the country of the domicil ; and 
ty reKulated^' ^ blend both together, so as to form a rule applicable to the 
by the law of mixed question, which neither law separatiely furnishes suf* 
the countnr ficient materials to decide. 

r***.'*^r«>^ I have argued, in the House of Lords, cases in which' 
pi^perty by difficulties of that kind occurred. Two of the most remark- 
that of the able were those of Balfour v. Sc^it^ (a) and Drummond v. 
domicU. DrummoruL fbj In the former, a person dj>miciled in 

Int state &'^^^^ ^^^^ intestate, leaving real estate in Scot/an^ 
domicfled in The heir was one of the next of kin ; and claimed a share 
England, leav- of the personal estate. To this claim, it was objected, that 
ing real estate by the Law oi Scotland the heir cannot share in the personri^ 

in ^'J^J* property with the other next of kin, except on condition of 
tiieneir. Detnir * ..* .^, , ..,...'. .. 

one of (he next collating the real estate; that is, bnnging it into a mass with 

of ksn> entitled the personal estate, to form one common subject of divi* 
to jj*»« •«- sion. CcJ It was determined, however, that he was enti- 
^f^Eng^ tkd to take his share without complying with that obliga- 
Ifln tf^ not tub- tion. There the EngHsh Law decided the question, 
jecttotheoon* * In Drummond v. Drummond^ a person domiciled in 
dition o^^J^ En ffland YiaA real estate in Scotland; upon which he granted a 
Mtate 1^0^ heritable bond, (aj to secure a debt contracted in England. 
ingto'theLaw He died intestate; and the question was, by which of the 
Q\ Scotland, estates this debt was to be borne. It was clear, that by the 
[ * 132 ] EnglUh Law the personal estate was the primary fund for 
Intestate, the payment of debts. It was equally clear, that by the Law 
domiciled in of Scotland the real estate was the primary fund for the 
MngrUt^ haf- payment of the heritable bond. Here was a direct con- 
tSJ^ ^t- Jl^c^*^ kg^fn. It was said for the heir, that the personal 
Umdt the real estate must be distributed according to the Law oi England^ 
estate chai^ and must bear all the burthens to which it is by that law 
bk'lond!^* ^"'^i®^** O" *® other hand, it was said, that the. real estate 
the primary niust go according to the Law of Scotland i and bear all the 
liim^ accord- burthens to which it is by that law subject. It was deter- 
ingtotheLaw mined, that the Law of Scotland should prevail; and that 

^/not^ne. ** ^^^^ **^^ """*^ '***'* *^ burthen. 

rated by the * 1° the first case, the disability of the heir did not follow 

personal es- him to England; and the personal estate was distributed, 

tate, accord- as if both the domicil and die real estate had been in Eng^ 
mf to the Law ** 

9)1 England, 

Ca) Stated in SomerviUe ▼. Xorcf Somerville, 5 Vet. 750. Reported 6 
Ero. P. C. 550, (Ed. 1803.) Thome ▼. fTathine, 2 Vee. 35. Eempde v. 
Johuitene, 3 Vee. 198. Pipon y. Pipon^ Eum ▼. JUUih JM. 26. 415» kc, . 
fbj Reported 6 Ere. P. C. 601. (Rd. 1803.) 
fej Ertk. Inst. Law of Seetbmd, 701. (5th Ed.) 

faj p. 132. As to the eilect and nature of an heritable bond, see Ee!Pe 
Comm. on Laws of Scotland, 206. Erdf. Inst. 194« and Eep^e Minor 
Pract. 35. 
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bouL In the second, the disability to claim exoneration 1813k 
out of the personalty did follow him into England; and the 
personal estate was distributed, as if both the domicil and 
the real estate had been in Scotlandm 

Now, what law is to determine, whether an instrument 
of any given nature or form is to be read against an heir [ 133 ] 
at Law, for the purpose of putting him to an election, by Qaestion, < 
which the real estate may be affected ? According to Lord whether an 
'Hardwkke^ and the Judges, who have followed him, that is instrument 
a question belonging to the law of real property : for they nature oTform 
have decided it by a Statute which regulates devises of u to be read 
land. Upon that principle, if the domicil were in Scotland^ against an heir 
and the real estate in Englmd^ an EngHeh will, imperfectly *"«»■ ^bc^PJ^r- 
executed, ought not to be read in Scotland for the purpose ^^ ^ ^.^ 
of putting the heir to an election ; and upon the same prin- longing to the 
eiple, if by the Law of Scotland no will could be read against l^v of real 
the heir, it would follow, that a will of land, situated in f^^^^^' ^^' 
Scotland^ ought not to be read in England to put the Scotch (^^ statute^ 
heir to an election. regnUting de- 

Doubting much thg ^y jiii ^pess of that principle , I am vises of land. 
glad ttat the case of Cunningham v. W/syner r Aleves me ^^^^^h^j^ 
from the necessity of deciding the question ; as, whichever the land Is in 
lajv is applied to the decision of the present case, the result Scotland; and 
will be the same. As to the Law of England^ a will of land ^^^!^}^.^ do- 

in Scotland must be liplH j^palgg^pA tp ^l^at r^f ri;tpyhoM ^^^ 5cofWjw/'lhe 

late in Engj^ fd: and the will is equally to be read against estate in EnR^ 
the heir. It was said, a will of copyhold estate may have land, and an 
some effect here upon the copyhold : that is, if there is a ^"i''*** will 
previous surrender : but then the estate does not pass by eTccuied^ ^As 
the will, which operates only as a declaration of the use. to the sound- 
In that respect there is no difference between a copyhold ness of the 
and land in Scotland; for if in Scotland there be a convey* PJ'i'^cJple, 
ance previously executed according to die proper feudal j(^^o-y ^^ 
forms, the party may, by will, declare the use and trust to tween a devise 
which it shall enure. If the Law of Scotland is resorted to in Scotland 
as the ruk, the case alluded to determines, that the English *2** * ^P u^- 
will may he read against the Scotch heir for the purpose of 2„^°Pf,^° ^j^JJ^ 
putting him to an election ; that too in the strongest case will operates 
that could occur ; ♦ for the will is stated to have been made m a declara- 
en death-bed; liable therefore to the double objection: first, tionof the use 
that a will cannot affect land ; and, secondly, that on death- sumi^er^in' 
bed no valid conveyance whatever could have been made: the latter case. 
yet it was held, that, as thi heir took benefits under that tndof apre- 
will, it was not competent to \Jlga to dispute any part*of its ^^^ ^^^^' 
operation. kJ^to't'lS^pri- 

Upon the whole, therefore, the heir must make his elec- per feudal 
tion. The marital rights of the husband, who derives no ^"n* >» the 
benefit from that will, cannot be affected by that election. ^*^^'j- 

• against a 

Scvieh heir, ^siqung an^er SB JBififflkK wiU, net controlled ^}y the Law of Death-bed. 

[*134 3 
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1813. BERKHAMPST£AD FR££ SCHOOL, Ex parte. 

July 29. 

Charity re- THIS petition, presented under the late Act of Parlia» 
f ulated upon loent, CaJ authorizing a summary application, in cases of 
^dof '"'in- *^''^*^*^ ^^ ^"'^^ created for charitable purposes, &c. stated, 
formatloiMin-' Aat previously to the year 1744, an information was filed,' 
der the Act of setting forth the foundation of the Free School oi Berh^ 
Parliament 52 hamfiattad^ under an Act of Parliament, 2 and 3 Edward 6» 
^he intcrnai ""^^iting Letters Patent, 33 Henrif 8. incorporating die 
management Master and Usher ; and enacting, that they should hold 
of a Charity the said Manors, 8cc» receiving^ certain stipends: the King 
the exclusive |q appoint the Master, * and the Master to appoint the 
▼itiiatoHal Usher, whenever vacancies occurred ; and the Warden of 
jurisdiction : Ail SoiUs* College, Oxford^ to have the visitatorial power, 
but under a and to remove the Master, if necessary ; with a proviso 
trust as to the ftj|. ^^ Master and Usher to make leases for thirty-one 
hy^misapplic^ years or three lives, subject to waste, reserving the usual 
tion control- rent, or more. The information, alleging great abuses by 
led in this the Defendants, the Master and Usher, particularly in let- 
Court. (2) ^jng upon fines, and converting the fines to their own use, 
of the reve'^" prayed an account of the rents, &c, and all fines arising by 
nues of a Cha- letting any leases ; with proper directions for the applica* 
rity School for tion of the funds according to the Act of Parliament* 
to^thl^SfSl^ter ®y * decretal order, dated the 13th of July, 1744, de- 
and Usher daring, that the Warden of All Souls was Visitor of thfe 
according to School, but that the revenues were subject to the jurisdic- 
their title nn. tion of this Court, an account was directed of the rents and 
SwuKh^wIn^' profits of the Manors, 8cc, and of all fines received by the 
sidered a pro- Master and Usher, allowing their stipends, the repairs, &c, : 
per subject of the balance to be paid in ; with directions, that the lands, 
Kview as to then out of lease, should be let with thfc approbation of the 
and uniiMt Master; and, in case any fines were taken, they were to be 
the diction implied, first, to repairs ; reserving the consideration as to 
of non-resi- the residue; with respect to which any of the parties were 
denee, not to be at liberty to lay a scheme before the Master; and also 
Sbe VisKor u "* *° ^^^ improved income. By another order, dated the 
a cause of re- ^^ of May^ 1753, it was declared, that the Court, under the 
rooval. Letters Patent and Act of Parliament, had power to aug- 

' [ * 135 ] ment the salaries of the Master and Usher; and a refer- 

faj52G||. 3. c. 101.(1) 

(1) See the cases on this Act, ante^yot i. 497. Vote 1. 



{(3) The Mtomey-General ▼. UHca In* Darimmith College Y, Woodward^ 4 Wh«t* 
euratice Cempamf, 2 Johns. Cha. Rep. 384 ton, 676.} 
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cnce W9S directed to the Master to conaider of the aug« 181J. 
mentations, &c. ^- v ^ 

The Master's report, dated the 23d of yti/y, 1754, and BBBMAJtn- 
afterwards confirmed, approved the scheme laid before him •"*" 
by the Madter 6f the School ; that two thirds * of what the ^Expl^'te^* 
lands then produced, or the future increased value, should f *|35 i 
be allotted to the Master and Usher ; and the remaining ^ ^ ^ 
third for the repairs, taxes, and poot: that the balance, due 
from the }ate Master, and the fines, lately paid into the 
Bank, &c, should follow the same course ; and as to the 
augmentation for the time to come, the Defendant proposed, 
that all the rents, issues, fines, and profits, arising from the 
estate, after deducting quit-rents, should be divided into 
three equal parts, to be disposed of in the same manner. 
By another order, dated the 5th of May^ 1790, the Master 
was directed to consider of a proper plan for letting the 
* Charity estates in future, which, by his report, dated 30th 
yune^ 1792, and afterwards confirmed, he considered to be 
by public auction for thirty-one years, or lives determinable 
at that period, paftly on fines, partly on rents, conformably 
to the plan mentioned in the report of 23d jfuiy^ 1754 : the 
estates, as they -should fall in, to be let, from time to time, 
with the approbation of the Master. 

In pursuance of that order, in February ^ 1813, certain 
partsT were let before the Master, at annual rents, amount 
ing to 267/. 12«. and on fines, amounting to 4300/, : the 
other parts of the estates being let on lease3 having eight or 
nine years to run, at yearly rents, amounting to 150A ll«. 

The taxes, repairs, &c« having greatly increased, so as 
to exhaust the one third of the rents, leaving no part ap- 
plicable to the'poor, the petition insisted, that the decree of 
the 13th oi July^ 1744, did not extend to future fines; that 
the order of 3d May^ 1753, applied only to the augmenta- 
tion of the salaries of the Master and Usher; that it was 
not the intent of the schen^e, so approved by the Court, that 
fines, payable oA renewing or granting leases of the Chari- [ 137 J 
ty estate, should be divided as annual profits ; and that the 
Master and Usher were not entitled to the two thirds of 
the 4300/. now to be received for fines, &c. ; praying direc- 
tions for the application of the said sum of 4300/. and of all 
future fines, and the future management of the estates and 
income ; that the Master may approve of a scheme for that 
purpose ; and, if necessary, review the former scheme. 

Sir Samuel Somillyj Mr. Beiij and Mr. Barber^ in 9Up^ 
port of the Petition. 

Mr* Richardsy and Mr. Leach^ opposed it. 

The Lord Chancellor. This petition is presented un- 
der the late Act of Parliament, giving liberty to apply by 
Vol. II. 12 
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1813. petition in a summary way, to have the Charity ]%roperi]r 
^■ v ^ regulated. 
BsEKHAMF- The declaration of the decree, pronounced in 1744, that 
■"^» the Warden of All Souls is the Visitor, but that the reve- 
Sc^w^.** ""*' ^^^^ subject to the jurisdiction of thfc Cdurt, is pei^ 
fectly agreeable to law ; and calls upon me to lay out of 
the case all circumstances relative to the reguUtion of the 
School, which fall under the cognizance of the Visitor. 
The«]Vt^ster of the School at that tiipe stated, fhat it was 
not his fault* that there were no scholars; that another 
School, established for teaching Arithmetic, had been found 
more beneficial to the views of the inhabitants of this place: 
but The I*ord Chancellor said, the Warden of All Soula^ 
College, as the Visitor, had exclusive jurisdiction upon that 
subject : and, concurring in that opinion, I have nothing to 
do with so much of this petition as complains of the follow- 
ing circumstances; upon which, if they aflFord ground for* 
complaint, that complaint must be addressed to the Visitor; * 
[ 138 ] that with a fund, arising from .fines, amounting, now to near 
5000/. to be distributed, two thirds to the Master and Usher, 
and the remaining third to the poor of the Parish, the Mas- 
ter is resident with one scholar, and the Usher is living in 
Hampshire. All that is for the consideration of the Visitor^ 
if made the subject of complaint. 

As to the revenue, it has been decided bV the Cour^, and 
is quite clear, that, where there is a local Visitor as to the 
conduct and management of the School, if, in the original 
instrument a trust is expressed as to the application of the • 
revenue, this Court has jurisdiction to compel a due ap- 
plication! The Court has, in fact and practice, acted up-, 
on the ground of such jurisdiction ; of which there is no 
doubt, faj 

The construction that has been given to the Act of Par- 
liament and Charter, as to the application of the revenues 
of this foundation, is this ; cqpfining myself now to the ac- 
tual application of the rents previously to the reference, di- 
rected by Lord Thurlow to the Master, to consider of a 
scheme as to the future application : but, without Advert- 
ing to the several orders, it may be represented in a gene- 
ral way, that the Court had approved this sort of distribu- 
tion of the revenues of an estate, let in the way I shall rnen- 
Power of tion. The Court has expressed an opinion, that it has au- 
leasingintruB-ji^Qrity to control the power in the Master and Usher of 
ritT oiTitnSUed leasing for three lives or thirty-one year^, if it should appear 
for the beneat for the benefit of the Charity not to act upon that power, 
of tb« Charity. 

(^aj The Mtorney-Oeneral v. Thi Otvemort of the Foundling ffotpitaf, 
2 Vet.jun. 52. Jittvmey-General v. Dixie, 13 Vet. 519. The case of JKrA^ 
by Ravennoorth ffoBfrital, 1| Vet. 305. Jttornev'iSeneral v. Earl Clareti- 
ilfi, 17 Vet 491. 
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TJnder the express terms of the power they are to lease, not 1813. 
for their own * benefit only, but also in a given proportion ^— ^r**^ 
for the benefit of the poor of the Parish. Some leases were Bbukhaxv- 
made for lives ; some not for lives ; and until the Master's •^^ 
report, under the reference directed by Lord Thuriow^ it 5S pane^ 
was never considered as a plan to be generally acted upon, r * ^39 i 
that all the estates should be let upon leas^ for thirty-one ^ ^ 

years, or lives determinable upon that perio^, taking large 
fines. The Court had, however, great difficulty to; deter- 
mine what was to be done with the fines that had been ta- 
ken : but the fidal distribution of the revenue has been of 
this sort, llie distribution, contempla'ted by the Act of 
Parliament and the Letters Patent, being in proportions 
which altogether exhausted the whole, the Court thought, 
the distribution of the revenues, when augmented, must be Applicatlan 
IB the same proportions ; making an addition to the quota <>''*bcincrctsc 
of each ; (a J and accordingly, where there were leases up- ^2chiirir"by 
on fines or rents, the distribution,* actually made, was two ^^^y of aug- 
thirds, without deducting taxes and other outgoings, to the mentation to 
Master and Usher : the other third was Applied to the **jc original 
charges and outgoings of all the three shares ; and what re- ®Ri*<^**- 
mained was distributed to the poor of the Parish. 

Upon an application to Lord Thurlow as to the 'distri- 
bution of some of the fuitds, this seems to have struck him . 
as a singular management of a Charity estate ; and there is 
one material petition and order, bringing to the view of the 
Court this; which seems to have been forgotten in the 
scheme that had been approved ; that in conscfquence of this 
species of letting, applied very generally, but not univer- 
sally, when leases were renewed upon fines, there was some- 
thing material coming to the Parish ; that on the other 
hand, after giving the portion of the annual rents to the 
Master and Usher, free of all deductions, the remaining [ 140 j 
third for the poor, after leaving all outgoings upon the 
whole estate, left nothing to be given to the poor in those 
years; the annual charges eating out one third of the sur- 
plus; so that the receiver was obliged to apply to the Court 
to authorize him to deduct from the other two thirds, the 
deficiency of that third, to answer those charges ; aiming 
at, though not distinctly praying, a declaration, authorizing 
some arrangement, that would give something to the poor 
of the Parish : forming one of the objects, to receive some^ 
thing annually. 

Lord Thurlow made an order, directing a reference to 
the Master to consider of a better scheme for letting the 
estate. It probably occurred to his Lordship, that this 
mode of letting operated directly to disappoint one object 
of the Charity : and, that, if it was fit that these fines should 

fa J JUtrnw^'Qenfral w. Tonner, 2 Vet^jun. 1." 
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Iftld. be taken, as they would probably very largely increase, k 
MP«-^ ahould be considered, whether the profit, arising in that 
Bbbuum»> shape, should not be made a permanent fund, yielding a 
permanent revenue for the Sclioolmastc^r and Usher, and 
their successors, and, as to one third, for the poor; prqb^* 
bly also thinking this not at all a proper mede of letting a 
Charity estate.^ 

The report^ made in 1792, and approved afterwards by 
the Lords Commissioners, states the ground upon which 
the Master went, not only as to the farms out of lease, but 
as to all the estates in future: the leases not being less than 
* thirty-e»ght in number; and the reasoning would apply 
equaily to the estate of any tenant in fee ; that by letting 
without fines, needy persons might become tenants ; the 
tenants being to covenant to repair, and leave in repair. 
The report proceeds therefore to state, that, as the leases 
* should expire, all the lands should be let upon fines at small 
[ 141 ] rents* As a general ap'plication, if there were no partiqu* 
lar circumstances, this reasoning would, in the case of att 
infant, call upon. the Court to take«the same course ; as there 
might be very bad tenants, who would* not do justice to 
the farms : but the answer to Uiat would be, that good te- 
nants might be procured, who would do them justice. Gi v- 
. ing- credit, however, to the argument, that in the covenant to 
build upon the estate the landlord may receive a considera* 
tion for a long lease, if the same lease contains, on the te* 
nant's part, a covenant to sustain and leave all those build- 
ings in sufficient repair, taking that to have been the con* 
dition of all these farms, upon what ground am I to infer, 
that, thoi/gh such a lease was necessary in that instance, it 
was equally necessary afterwards, when that very lease pro- 
vided, that those circumstances, in consideration of which 
such peculiar leases were to be made, should not exist ; and 
why, if that was proper as to one farm, which required «x* 
pensive buildings, was every farm, though not under the 
same circumstances, to be let in the same way ; and again 
at the expiration of those leases, when no such reason could 
exist? 

•In 1794, this report was confirmed; and the leases direct* 
ed to be so made, not only then, but in all future time. 
Afterwards an application was made to Lord Loughborough 
about the taxes ; who would only go the length of giving to 
the receiver what the whole annual income of the Parish 
would not pay of those outgoings, which the receiver was 
not authorized to take out of the proportions of the Master 
and Usher. 

The present application arises out of what passed in 
1804 ; and there is difficulty enough upon it ; not in pray* 
ing a reference to the Master to review the scheme, upon 
wUch the' estate is now let, with reference to the futiure, 
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and to receive a plan for (he better management of die esr ^^^l^* 
late, «id distribution qf die revenue, having regard to the ^■■ ^ fc.» 
proportion of division by the Letters {^a^ent as to the brigi- BnuEOAa^ 
aal income ; but vpon the proposal for future letting;, and, Tf^* 
if the Master's opinion Ihould be in favour of fines, as to j^e p^^ 
the applicatioirof thos<f fines, either as annual re^nue, or a 
permanent fiiqd, subject to the Approbation of the Court. 

The first difficulty is with regard to persons, who, undet 
die authocity of the Court, have actually contracted for 
leases. It would be very difficult to dispossess those who 
have become tenants, or continyed occupation, relj^ng up- 
€» the faith of biddings before the Master, that they were 
to have leases. I wish therefore to know the nature of . 

their contracts, the particular state of each tenant as to his 
lease and his moifey. The proceedings' in this Charity from 
beginning to end require me to say, that, if the present 
scheme and management are not for the benefit of all the 
objects of the Charity, it must no longer go on so ; which is 
▼ery different from the consideration as to the time past ; 
having regard to the expectations of persons • who have 
been deiding upon the authority of the Court : much as I 
conceive the Court was mistaken in what was done in 179S. 

I desire, therefore, to have, a statement of the respective 
names of the bidders, the times of bidding, of .confirming 
the report, and what was' done widi the money, whether 
fines or purchase money, at the times of confirtning those 
biddings, or since. Refer it to the • Master to consider of 
a proposal, with liberty to any party to lay proposals before 
die Master, for the future management of the estate ; with 

Gwer to review all the plans' before adopted ; and, if the 
aster shall be of opinion, that it* is for the benefit of the 
Charity, thfat all or any of the lands should hereafter be let 
upon fines, or parUy upon fines, to be at liberty to receive [ 143 ] 
proposals, and to state his opinion upon them as to the ap« 
plication of those fines, either as divisible at the time they 
are paid, or being considered as a permanent fund for the 
future interests ot the respective objects of the Charity ; and 
to state his opinion upon all these matters, having due re- 
gard to the Letters Patent, the Act of Parliament, and all - 
the subsequent proceedings of this Court. 



The Master and Usher presented a petition ; stating, 1814. 
that several of the Charity estates had lately been let with * '^^'^ ^B. 
the approbation of the Master at increased rents and fines ; 
the fines amounting to 4303/. ; and insisdng, that the peti- • 
tioners were entided, as their predecessors, to two thirds 
of the money arising from such fines, in the proportions, 
as between diemseives, of two thirds to the Master, and 
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1813. one thir^o the Usher. The petition, further stating, that 
the Master had expended considerable sums in substantial 
repairs and improvements, prayed an account of the money 
so laid out j and an application of the fund in the Bank oh 
2f ^2?*** account of the fines; viz. two thifds to the petitioners, in 
the propo];tions before stated : the epsts and improvement 
to be paid 'Out of the remsfining third; and^the surplus to 
go according to the Act of Edward the 6th. • 

The Lord Chancellor. I shn satisfied, that the ques-. 
tion, how these •finic;s for the time past are to be disposed 
of, has' devolved- upon me as a qonsequence of the Change of 
the Great Seal from Lord Thurlow to the Lords Commis- 
sioners, in 1792. Lord Thuriorv*s order was calculated to 
set right the. mode of dealing with the estate, which had 
prevailed ; and the Lords Commissioners did not sufficiejit- 
[ 144 ] \y attend to the priqciple on which Lord Thurlow or4ered 
a review of the application directed by Lord Hardwicie. 

The only difficulty I have id this case, is upon the p6int, 
whether I have any thing more to do with the fines for the 
time past than to distribute .them according to th'e existing 
tmsts, actually attaching upon them. Were I the Visitor,' 
as I am not, I might state an opinion : but I am out .of my 
place in observing, that, as Visitor, I should admonish the 
Master, or Usher, of this school in Hertfordshire^ residing 
in Somersetshire^ however usefully employed.- The Mas- 
ter might as well reside elsewhere as the Usher; but both 
ought to be where they will be ready to do the duty, and 
can do it ; and it is impossible to say, they can be as pro- 
perly employed elsewhere, with reference to the objects of 
this Foundation, as if they were resident in the place where 
that duty is to be performed. This is a Royal Foundation, 
under which the Master and Usher are Corporators. As 
long as they remain so, and the Visitor does not think pro- 
per to remove them, they must, in a Court of Justice, have 
the enjoyment of all. the revenues, which belong to them by 
the same instrument that gives them the Corporate charac- 
ter. The question now before me is not as to their conduct, 

• but how the rents and profits have been actually given to 
the persons holding these situations ; and, unless I am to 
cpnctade, that from the year 1792 an improper mode of 
letting these estates has prevailed in the Master's Office, I 
do not see my way to refuse two thirds of the profits for 
the time past ; having no right to withhold that to which 

■ they have a present title. 
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[ * 146 ] 
SLOPER V. FISH. , • Ro"». 

1813. 

UNDER a decree for flie specific performanco of a con- Purchaser 
tract by the Defendant to purchase an estate from Henry not compelled 
Fri/y pronounced on the 5th of August^ 1811, upon the Mas- to take a 
ter's report in favour of the title, a conveyance by lease and ^oiibtful title; 
release, dated the 21st and 22d of October^ 1811, was pre- ihrquesfionf, 
pared ; and on the 4th and Tth of November ^ 1811, tlje deeds whether a 
were executed by\Fry«nd other parties ; but not delivered deed, notdcli- 
to the Defendant ; and, the puRhase money not being paid^ ▼«red. ^^^ 
they were left with Fry^ that he might get them excc.uted ed by the 
by a lessee. Oq the l6th Nove'mber^ 1811, Fry became *«i vendbr, until 
Bankrupt; The bill prayed, that fhe Plaintiffs, as ASsigneee payment of . 
under the Commission,' may hay^ the benefit of the former could beacon- 
suit and proceedings, and that the Defendant may be de- sidered 



I as an 



creed specifically to execute the contract, and pay to the escrow: in that 
Plaintiffs the 'purchase money, according to the decree," or caae, aa be- 
that he jnay be declared a 'trustee for the Plaintiff's, and ^J^"^^*^^,^ 
may re-convey, &c. .* . * and the Aa- 

The answer stated, that previously to the executioi^ of signees under 
the deeds by Fr^^ the Defendant's Solicitor* had received **^ Bankrupt. 
Jiotice of a judgment, entered against Fry^ for 1000/. unsa- or wlrcther 
tisfiM; and at the time of execution, it was agreed, that the payment to 
payment of th^ purchase money should be postponed, until the Assignees 
• satisfaction acknowledged of such judgment * and all other* would be a , 
judgments ; that, after the Commission issued, another ^f theTondf- 
judgment was discovered on record, unsatisfied ; and, pre- tion, making 
yiously to the> execution qf the. deeds. Fry and his trustee the deed ab- 
had granted an Annuity ; for the better securing which, a ^^^ ^''°"? 
third judgment had been.entered up, and was still unsatis- Ind w^'con?' 
fied; and that there was also a petition in the original cause, veyance from 
by a person claiming an Equitable lien on the purchase mo- the Assignees 
ney; suggesting, that the judgment creditors were necessa- ""operative: if 
ry parties t6 the conveyance; and submitting tp perform J°{ *^m1u!«^* 
the contract, on having a good title and* complete convey- from the com* 
ance* mencement, 

Mr. Bell,' and Mr. Wingfeld.^for the Pldintifs.—Tht'^Y^^^^x^ 
first qiiestion is, whether the deed, executed by the Bank- Jhe^^tute^ 
rupt, but left in his hands,* to be delivered, when the money 21 Jame9 1. 
should be p^id^ at a future time, is to be considered as any f- 19. a. 9, the 
thing more than an escrow. C^J If not, the consequence •^"**???** 
would be, that the deed, not bcmg perfect when the Bank- ^°t?ve m °^' 
ruptcy took place, was at an end ; and the legal estate; against the 

lien of the 

Assigneoi for the price; and, if not, what w6ukl prevent its attaching on the estate. 

CaJ Co. Lit. 36, f oj 
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1813* which remained in the Bankrupt^ is in his Assignees; who 
' • may now convey. If that is doubtful, *and taking the in- 
strument, that was executed, to have passed the legal estate 
to the purchaser, but to have been left with tBe vendor, as 
in The Derby Canal Company v. IVilmof^ fb) until the 
* money should be paid which regiained unpaid at the time 
of the Bankruptcy, a new and important question arises, as 
to the effect of the Statute ("cj upon the previous judgment; 
•* .Newland V. Beckley^ (d) Orlebar v. Fletcher, (e) Taking 
• the conveyance to, have bc^n perfected before the Bank- 

[ 147 ] ruptcy, it remained in the hands of the grantor, uAtil jthe 
business should be completed by payment of the money. 
Until that took place, the purchaser, if he had the legal 
estate, was a trustee for the Assignees of the Bankrupt ; 
ftom whom- the deed could never have been obtained, with- 
out paying the whole mopey« * He cannot, therefore, now 
obtain the estate on- any other terms. The judgment cre- 
ditor, if allowed to exten(f the land, comes in competition 
with the other creditors ; in which case, as was held in Or^ 
Mar V. Fletcher y the Statute declares that the judgment 
creditor shall receive only a rateable satisfaction with the 
other creditors ; and, though that case cannot be represent- 
ed as an authority upon this point, the general opinion cer- 
tainly is, that, wherever the conveyance is completed be- 
fore the Bankruptcy, the land may be extended in the hands 
of the purchaser ; that the execution must prevail against 
him ; and it is indifferent to him, who takes the money. 
When he comes in, and pays the full purchase *money to 
the Assignees, and not till then, he will be entitled to the 
full ownership ; and, if they can attach this property in the 
hands of the ^purchaser, in consequence of his having the 
legal estate, the direction of the act for a rateable payment 
is produced. 

Mr. Hart^ and Mr. Orven^ for the Defendant. — The first 
question is, whether, this Judgment outstanding, the pur- 
chaser is to be compelled to take such title as the Assignees 
can give under these circumstances. A title so doubtful 
cannot be forced upon a purchaser. For* the purpose, of an 
escrow, the deed must have a particular, though incom- 
plete, delivery ; and the ; ffect is^ that the instant the act is 
done, until which it is suspended^ the delivery being made,, 
the. deed operates from its execution. There can be no 
r 148 ] second delivery; in which respect there js a distinction be- 
tween the case of an infant and a married woman ; her de- 
livery being void. The Bankruptcy, therefore, can have 
no effect upon the principle of Law, by which the escrow 
is converted into a deed ; and the grantee takes seisin from 

CbJ 9 Bofft 360. fc) Stat. 21 Jame* 1. c. 19. 8. 9. 

CdJ 1 i» WilL 92. CO 1 ^' '^»^'- '^^7. 
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the time when the deed was delivered. Here, however, is 1813, 
no delivery as an escrow. Such delivery must be to a third 
person, a stranger, and not the grantee, the adverse party, 
though upon a similar condition expressed : Shep. Touch. 
faj This is a mere retainer by the grantor. There is 
considerable doubt upon the construction of the Statute ; 
which does not exclude other remedies previously existing. 
Neither of the cases, that have been mentioned, decides, 
that the judgment creditor may not go upon the estate, if 
he pleases. 

The Master of the Rolls. It is very clear, that the 
vendor could not have come for a specific performance of 
this agreement, except upon the condition of exonerating 
the estate from the judgment debt. The Assignees say, the 
Bankruptcy has removed all that risk ; as the conveyance 
will be by them ; and, as the estate was not in their hands 
liable to the judgment debt, it will not be liable in the hands 
of the purchaser taking from them : and to show that the 
title is to be considered as taken from them, they maintain, 
that by the Bankruptcy the antecedent conveyance by the 
Bankrupt has become wholly inoperative. That depends 
upon very nice learning as to the doctrine of escrows, con- 
nected with the facts, as they may turn out in evidence ; ^ 
and the cases raise nice distinctions upon the effect of acts 
and expressions at the time of the execution. 
. Suppose this to have been an escrow : a question might 
be made by the judgment creditor, whether payment to the 
Assignees would not be a perform ance-of the condition, and [ 149 ] 
make the deed absolute as from the beginning, so that the 
purchaser would take under it \ and any conveyance from 
the Assignees would be inoperative. Suppose it is not to 
be considered an escrow, but from the circumstances at- 
tending the execution, it was absolute from the commence- 
ment, it would then stand thus : the legal estate would be 
in the purchaser ; but the vendor would be a creditor for 
the price, and would have such lien as the law gives a 
vendor for the purchase money. On his becoming Bank- 
rupt, his Assignees are likewise creditors for the price ; and 
succeed, to his lien. Then it would be a question between 
them and the judgment creditor, whether, as against their 
lien, the judgment would be operative; and, supposing it 
would not, what would hinder it from attaching on the es- 
tate subject to the lien ? Without absolutely deciding each 
of these questions, it is sufficient to say, that there is so much 
of doubt upon them, that the Court will not compel a pur- 
chaser to run the hazard of their decision. 

CaJ 58 Ed. 6; 

Vol. ir. 13 
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1813. It has been said, that every title is good, or bad ; and the 

Court ought to know nothing of a doubtful title : but the 
Court has adopted a different principle of decision. It was 
not first introduced by Lord Thurlow^ but is at least as old 
as Sir Joseph JekylPs Umcy(aJ and was repeatedly acted 
upon by Lord Hardwicke. 

Therefore, as I shall not compel this purchaser to take 

chaser* to "take the title, the bill must be dismissed, 
a doubtful 

title, at leaat ^ 

«8 old as Sir 
Jo9eph JekjfWt 

tine. A re-conveyance was afterwards directed; paymg the 

purchaser all bis costs. 

CaJ MarUm ▼. Smith, 2 P, Witt, 198. See Btiake ▼. KiM. 5 ftt. 647, 
and the references. 16 Vf* 274, note ("a. J Ante, voL i. 493. 
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H^"- WOOD V. STRICKLAND. 

1813. 
Juh 38, 29. 31. 

Plea of simo- THE bill was filed by the Rector of Thorpe Bassett^ t« 
ny to a bill the County of Tork^ for an account of tithes. The five 
for tithes or- Defendants joined in a plea of the Statute of Elizabeth (a J 
^Ttd to stand ^^ ^y ^^ discovery and relief; averring, that the Church of 
wfth^liberty'* Thorpe Basaett was, at the making of the Act, and long 
to except, before, and continually since, and now is, a Benefice with 
as being muL Cure of Souls within the Diocese of Tork; that the Reve- 
*"*"^"*' rend James Graves^ Clerk, was, in and for a long time be- 
amendaplea ^^^^ J^^^y^ 1807, the undoubted Rector and incumbent of 
not of course* the said Church and Benefice ; that he died in Juiy^ 1807; 
and the whereupon the said Church became vacant ; that William 

t^sUtSu '^^^^ Watson, Joseph Rider, Peter Owston, and WilRam 
Rider, were then, and still are, the undoubted Patrons; that 
afterwards, and after the end of forty days after the end of 
the said Session of Parliament, namely; in August, 1807, it 
was simoniacally, corruptly, and against the form of the 
said Statute, agreed between the PlaintiiF and the said Wat- 
son, Rider, Owston, and William Rider, that they should 
present the Plaintiff to the said Benefice, in consideration 
that he should, during his incumbency, accept and take from 
them, such Patrons, or their respective tenants and lessees, 
the several yearly sums after mentioned, in lieu and dis- 
charge of all tithes arising from their lands, &c. within the 
Parish of Thorpe Basset; namely, from William Wood 

CaJ Staft. 31 EU%. c. 6. s. 5. 
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WbHoh^ 6A 79. per annum; from Joseph Sider^ 9L U. pet 1813. 
emnum; from Peter Owston^ 9/. 1«. ^rr annum; and front 
William Rider ^ 9A 1«. /i^r euinum : that the PlaintiiF did, in 
August^ 1807, ID consideration of his being presented to the 
said Church, arid to the end *that such Patrons might pre- 
sent him, promise and agree with them respectively to ac- L ^^^ J 
cept and take from them respectively, or their respective 
tenants or lessees, the several yearly sums before mention- 
ed, in lieu of all tithes arising on their respective lands, Sec, 
m such Parish, namely, 6/« 17s. Sec. The plea then averred, 
that the Plaintiff did, by the said agreements, and by each 
of thsm, corruptly procure and seek the said Church and 
Benefice ; and that at the time of the said simoniacal agree- 
ment with Watson^ he, Watson^ was, and long before and 
ever since had been, and still is, the owner of a certain farm 
HI the Parish of Thorpe Bassett^ consisting of a messuage 
and two hundred and forty-nine acres of land; that the 
great and small tithes yearly arising from such farm were, 
at the time the said simoniacal agreement was made, worth 
SOL per annum; and that such yearly value was well known 
to tne Plaintiff and Watson^ when they entered into the • 
sforesaid agreement. 

The plea then proceeded with distinct averments, that 
Joseph Rider held a farm of four hundred and forty acres 
of land, the tithes whereof were worth 90/., and so known 
to the Plaintiff and hhn, when they entered into the afore- 
said agreement; that Peter Owston held a farm of one hun- 
dred and fifty acres, the tithes whereof were worth 30/., &c. . 
and a similar averment as to William Ryder; that when the 
Church was vacant by the death of Graves^ namely, on the 
15th of October^ 1807, they, the said Watson^ Rider ^ Owston^ 
and Rider^ did, as the true Patrons, in pursuance and consi- 
deration of said simoniacal agreements, present the Plaintiff 
to the ArchbishopofTbrifor institution, &c.; that afterwards, 
in the same month, the said complainant was, upon the said 
presentation, admitted, instituted, and inducted; and the 
Plaintiff thereby corruptly took and accepted such Benefice ; 
by reason whereof, and by force of the Act of Parliament 
aforesaid, the Defendants insist, that the Plaintiff was a dis- [ 152 ] 
abled person in Law to hold and enjoy the same Benefice. 

Mr. Hart, Mr. Leach, and Mr. neald, in support of the 
/Vra.— The agreement, while the Benefice was vacant, to 
accept, as Rector, a very inadequate sum, in lieu of tithes, 
for the purpose of procuring the presentation, is void^ as 
simoniacal under the Statute ; being a contract between the 
Patron and incumbent, for an advantage to the former on 
obtaining presentation ; the Statute prohibiting presentations 
from corrupt motives. If the Plaintiff is not Rector, he 
has no claim to tithes; and it is competent to any one, even 
a Parishioner, or occupier, ia a suit against htm for tithes, 
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1813. to take advanUge of the Sutute, destroying that rebttoB, 
^ ^ under which alone the right can exist i admitting the ap« 
plication, to glebe land^ of the general rule, (a) that a tenant 
cannot dispute the title of his landlord, Cooke v« Loxle^ 
(bj Though there is no precedent of thi^form of plea in 
the old entries, the principle is countenanced by the decla- 
rations in quare tmpecRt^ to be found in Finch and Went* 
worth*8 Pleadings. The averment in the plea, that the Ses- 
sion of Parliament ended at a period long since elapsed, is 
to be found in the old entries ; and though perhaps scarcely 
necessary, cannot injure the plea;, which, in its averments, 
corresponds with all the Act requires. The King' v. The 
Bishop of Oxford (c) shows, that this agreement is within 
the Statute ; and all the Judges thought the agreement si- 
moniacal ; as the inhabitants derived a benefit under it. 

{ 153 ] Sir Samuel Romillyy and Mr. HaU^ for the Plainlif.'^ 
There is no instance of a plea of simony to a bill for titnes: 
but if by analogy to the case in Hobarty (a) that such a 
plea is good to a suit in the Spiritual Court for tithes, it is 
a good defence here, this plea is ilUpleaded ; and must be 
overruled upon objections of form. There is nothing bet» 
ter settled, than that a plea must reduce the defence to a 
single point, (h) In £quity, a Defendant can never plead 
double, as he sometimes may at Law with leave, (c) The - 
reason is, that if the plea is overruled, or if the Plaintiff re- 
plies to it, and. at the hearing that fact is not proved by the 
Defendant, it is then competent to him to go into other de- 
fences. A plea, which does not reduce the defence to one 
point, is merely an imperfect answer: Chapman v. Turner ^ 
(d) This plea is clearly multifarious : Whitbread v. 

[ 154 ] BrockhursU (ej The Corporation of London^ v. The Cor* 

("a J Dung^ T. Jng^eve, 2 Vet.jun, 304. 
Cb ) 5 Term Rep. 4- CO f £«'• ^00. 

CaJ p. 153. mnehcambe w. PuUeeton, IM. 168. 
fbj Piact. Beg. 334. Lord Hed. TV. CA. PL 234. 
("cj Statute 4 and 5 Anri c. 16. see Law, Tr. Plead. 27. 
fdJlMk.54,. 

fej 1 Br: C,C.4M\ cited from the IbUowing note by Sir Samiel 
RomUly. 

Lord Thviuow. The Question now before me is merely a question to 
direct the pleadings of the Court in future ; and Ts nothing more than 
this, whether it be possible to plead in one plea all the matters contain- 
ed in this plea. 
Two incon* 1 cannot agree with the Defendant's Counsel* that anv two facts, which 
sistent facts are hot inconsistent, mav be pleaded in one plea. I think, that Tarioua 
cannot be join- ^ts can never be pleaded in one plea, unless thev are all conducive to 
ed in one plea, a single point, on which the Defendant rests his defence. Thus, many 
Various deeds may be stated in a plea, if they all tend to establish the single 
faets cannot be point of title : so in the case of Papacy. ^Amiofi v. Southc9t9, 1 Mb* 
pleaded in one 

plea, unless all conducive to a single point of defence ; as aefcrml deeds tending to es* 
tablish the single point of title i so in the case of Papacy. 
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foraikn of Hverpool; (a) stating four defences, by dis- 1813. 
tinct, and independent, corrupt, agreements, with the four 
patrons ; any one of which would have made the presenta- 
tion void ; as it is not necessary * that thev should all par* 
ticipate in the corrupt consideration. Then there is an 
averment of a corrupt promise, that the Rector would ab- 
stain from receiving all his tidies ; which certainly would 
of itself be simoniacal, and vitiate the presentation. The 
plea tenders issues on the value of the sums stipulated, on 
the four corrupt promises, on the value of the tithes of the 
four farms; that is, twelve different issues on the same 
plea ; all which defences the Plaintiff must meet. There is 
no instance of a plea involving so much litigation. The 
number of facts is immaterial, if they all tend to the same 
point ; but a Defendant cannot plead two separate defences 
pf the same character; for instance, that he \\ heir ex parte 
patema^ and ex parte maternd* If a plea tenders two is- 
.. sues, either of which, if established, is a sufficient defence, 
the plea is double, and therefore bad : Nobiissen v. Ifast^ 
ing'S. C^J I"* Beeeroft v. Beecrqfi^ recently decided in the 
Exchequer^ fbj to a bill for a legacy, the plea of a release, 
with an averment, that the release had been acted upon, 
was overruled, as double, and multifarious. This plea states 
too much of the Act ; but a plea ought to state the facts 
only, not the law. The clause, as to forfeiture of double 

•598.) In tKe. present CMe, the diiPerent matten pleaded do not conduce 
to one object. The plea of the Statute is in itself a bar ; but the plea, 
that the agreement was not performed, is quite distinct; because, whe- 
ther a part performance take the agreement out of the' Statute, or be 
considered merely as a fraud, the point of equity is quite distinct from 
the agreement. It is s plea of two matters perfectly and clearly distinct; 
of two thinn, which turnish two different pleas to the points made in 
the bill. The reason why a Defendant is not permitted to plead two dif> 
ferent pleas in Equity, thourh he is permitted to plead them at Law, ia 
plain ; it ia because at Law the Defendant has no opportunity, as he has 
here, of answering every different matter.stated in the bilL The reason 
of plrading in Equity is» that it tends to the forwarding of justice, and 
saves great expense, that the matter should be taken up shortly upon a 
single point : but that end is so &r from being atuined, if the plea puts 
as much in issue as the answer could do, that on the contrary it increases 
the dehw and expense. But why, it may be asked, should not the De« 
fendant be permitted to bring two |)oints,.on which the cause depends* 
to issoe by his plea? The answer is, because, if two, he may as well 
bring three points to issue ; and so on tiU all the matters in the bill are 
hroaght into issue upon .the plea; which would be productive of all the 
delay and inconvenience which pleading was intended to remedy. Let 
the plea stand for an answer, saving the benefit of it to the hearing, and 
with liberty to except. 

CaJ 3 Jhutr. 738. 

faj p. 155. 3 FM./im. 84. 

fbj 14 lr«t. 63, mentioned as BeMheroft ▼. Beacheroft. Lord C. tH- 
don questions that case, 14 Ve9. 65 ; considering the allegation, that the 
release was acted upon, as mere surplusage, which wouU not reikder a 
plea at Law bad. Cs. JUU. 303. h. 




1813. value, }a unnecessary, aod die averment, that the petaou^ 
presenting were the real patrons. Except a^inst the Crowni 
the presentation is good ; and therefore liable to be affect-* 
ed by simontacal or corrupt motives, fcj The averment^ 
that the Plaintiff is disabled, is a consequence and conclu- 
sion of law i and therefore improper, 
[ 156 ] Mr. Hart^ in Reply* — It seems to be conceded, that this 
jnea is good in law, if correct in form ; and should it b« 
overruled upon the form, the Defendant would, under Nob-- 
kiasen v. Hastings^ (a J be allowed to amend. Admitting^ 
that a plea must reduce the defence to a single point, there 
is no authority that it may not tender more than one issuer 
nor can it be represented, that it must be confined to a sin- 
gle fact, if all the facts stated tend to establish a single 
S>int. The averments are necessary to show, that tM 
laintiff is within the Act ; and the Defendant was bound 
to state the fact, as it really is: viz* not four separate agree- 
ments, but a joint agreement, though for distinct consider* 
ations ; the words of the Act being *^ person or persons.'* 
The distinction is between the plea itself, and the aver- 
ments in support of it ; which are necessary to show, that 
certain acts have been done, bringing the case within the 
law, which constitutes the defence. There is no particular 
form of averment ; and certainly, no more strictness can be 
necessary here than in a declaration on covenant ; nor caft 
mere surplusage vitiate the plea. fbj. The case of Bee- 
Qroji V. Beecrofi is not to be reconciled to principle. No- 
thing is more usual than to set out a Statute ; as in plead<i 
ing the Statute of Frauds and the Statute of Limitations. 



1813. The ViCE-CHANCELtOR. This plea^ though gpod in 

Jvkf 31. substance, is liable to objections of form, being multifari- 
[ 157 ] ous; not reducing the cases to a single point; but setting 
up four distinct, separate, simoniacal contracts. 

The next question is, whether the Defendant can have 
liberty to amend ? In Nobkisaen v. HaatingB {a) The Lord 
Chancellor says, it is not usual to reAise diat ; giving leave 
in that case to plead de novo; as it was difficult to. amend : 
but it is not to be understood, that an application to amend 
an informal plea is of course. As there appears .to have 
been some doubt upon it, I refer to the authorities. In New- 
man v. Wallace, fbj Lord Thurlow thus states the rule : 

CO Z Inflt. 153; see slso 1 Inst 120. Cro. EUz. 789. Baker r, JU" 
Ser%^ 3 Bunet BccL Law, 30. 

fa J 2 Vet.jun. 84. 4 Bro. C, C, 252. 

fbj Claridge v. Horn, 14 Fet. 59. 

fflj p. 157. 3 re9.juiL 84. CV 2 Bf. C C. 147. 
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which is also given by 3^. Wyatt^ in his edition of the 1813. 
Practical Register : fcj ^^-v— ' 

•* With respect to any amendment of the plea, though Woou 
** certainly there have been cases in which the Court has . - ** 
•* permitted pleas to be amended where there has been an 
*^ evident slip or mistake, and the^iaterial ground of de- 
** fence seems to be sufficient, yet the Court always expects 
•* to be told precisely what the amendment is to be, and how 
** the slip happened, before they allow the amendment to 
"take place." 

Lord Thurhv} repeats the same opinion afterwards, in 
The Nabob of Arcot v. The East India Company; (d) de- 
claring, havmg once given leave to amend, that he should 
expect, when another amendment is proposed, that the form 
of the plea they intend to put in shall be ready ; for, pro- 
perly speaking, amendments, moved in this Court, ought to 
be stated; that the Court may see, whether it is proper that 
the cause shall be further delayed to introduce them. The [ 158 ] 
motion to amend was in that instance refused. There are 
fcveral instances in Anstruther*8 Reports, Vol. I. and III. 
of amending pleas : but it is sufficient to state Lord Thur* 
fetiiV general principle, that it is not of course. The proper 
mode, therefore, in this case is, that the plea, containing a 
complete, substantial, defence, though informally pleaded, 
ahall stand for an answer, with liberty to except. 

Supposing the plea to be correct in form, but proved 
false, it seems to be conceived, that the course at the hear- 
ing is to take it up just as if there was no answer. That is 
act correct. Upon a plea, found false, the Plaintiff is en- On a pje«, 
titled to a decree ; (1) and if a discovery is wanted, the |^**"p. f*^'^ 
Defendant is ordered to be examined upon interrogatories, i^ entitled to 
This is stated by Lord Redesdale^ (a J referring to a case a decree ;«nd« 
. before Lord Harduncke. fbj if discovery it 

The plea, therefore, being ordered to stand for an answer, "ecewary^ 
with liberty to excq)t, I shall not preclude the Defendant fendant on in- 
from making a motion, explaining, how the slip happened, terrogatorie^. 
and stating distinctly the intended amendments : but it is 
not of course. 

ft J Pp. Reg. by Mr. Wytut, 340. 

fdj 3 Br9. C. a 292. See 300. 310. 1 ire$,Jtm. 371. See 3S7. 393. 

fa J Ld. Red. TV. C*. PL 240. CV 2 Ve: 247. 

(1) At Law, Plaint ifT recovers on plea proTing^ h\ae. DocL Plae. 180, 
181. 232. *' And note," says Serjeatu Hawkina, ** that pleas in abatement 
" being found against him that pleads ihem, are peremptory against him." 
Abrid. C: Lift. 4& (Ed. 7.) 

See also Hvwwrd t. Jemmet^ 3 Bwrr, 1368. See Parker t. iler, 1 CK 
Co. 200, and Cun. CmnceVL 184^ m to &lse plea in Equity. 
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18U. DREW V. DREW. 

LivcoLv*! Ihv 

Hall. THg jjju stated, tHtt ;^oAn Drew^ deceased, the hus- 

Jubf 30. band of the PlaintifT, carried on the business of a lighter- 

Kentive man and coal merchant at the time of his death tn 1776; 
partMrdiip. 7^^^ Drcw^ his son, being his apprentice ; that at the end 

Not ncc^. of his apprenticeship, in 1779, the Plaintiff and her soa 
ry to answer agreed to carry on the business in partnership, in the pro- 
to circumatMi- portions of two thirds to the Plaintiff, and one third to the 
^*'l^J^-J5f son J and in 1784, the Plaintiff admitted her son to an equal 
upon which* participation in the business ; which partnership continued 
the Ucfendant until tnc son's death ; that he left the Defendants his chil- 
relie8,andten. jf^ji and legatees; one of whom, having taken out admi- 
fcy'his^plSu* nistratton with the will annexed, had taken possession of 

Averment to the effects ; and was proceeding to make sale of the lease- 
belief as to the hold property. The oill prayed an account of the partner- 

ti^naactioni gbip dealings, &c. ; a sale of the effects and the leasehold 
of others tuffi- *^ ^... , « • \. ^ e>* w 

«ieat estates : an injunction and receiver ; charging, that John 

Drew^ the son, was intrusted with the sole management of 
the concern ; receiving all the money, and taking leases im 
his own name. 

One of the Defendants, the administrator of his fether, 
John Drew^ with the will annexed, put in a plea in bar to 
the discovery and relief prayed ; averring, that to the best 
of Defendant's belief, John Dretv^ the son, did not at any 
time in his life agree to be, and was not, a partner with the 
Plaintiff; and did not at any time carry on the business of 
a lighterman and coal merchant, or any other trade or busi« 
ness, in co-partnership with the Plaintiff, on the joint ac- 
count of the Plaintiff and the said John Drew^ the son, in 
any shares and proportions whatever, 
f 160 3 Sir Samtiel Romilly^ and Mr. Daniel^' for the Plaintiffi'^ 
There is no instance of a plea of no partnership : but this 
plea is bad in form ; not averring positively, that there was 
no partnership. The Defendant, being in possession of all 
the property in dispute, tenders an issue ot ** belief* only ; 
on which an indictment for perjury would not lie. The 
averment ought to have been as to his knowledge of the 

Partnership. The plea likewise covers too much ; as the 
laintiff has a right to an answer, whether John DreWy 
the son, did, or did not, serve an apprenticesfiip to his fa- 
ther. It is in another respect defective ; as, if there was 
no partnership, the Plaintiff is entitled to an account against 
the representatives of John Drew^ the son, in the charac- 
ter of aiv agent^ intrusted with the management of the con- 
cern. 
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A&. Hart, and Mn Roupell, in mpfort of the Pka.'^^ 1813. 
This bill, in its whole frame, applies to the single case of 
partnership ; and is properly met by the plea putting in is- 
sue that only important fact. 

The averment of ^ belief" is .all that can be required 
from this Defendant, speaking of the acts of others ; and, 
if he had knowledge, swearing to his belief, he would be 
liable to indictment* (a J The doctrine is thus laid down 
by Lord Redesdale. 

^ In all cases of negative averments, and of averments 
^ of facts not within the immediate knowledge of the De- 
^* fendant, it may seem improper to require a positive as- 
** sertion." (bJ 

Mr. Daniel, in Reply. — It is indispensable that informa- [ 161 } 
tion should be averred t9. If this were an answer, it would 
be insufficient, the Plaintiff being entitled to know, whether 
the Defendant has been informed. The plea itself is quite 
one primse impressionis, the Books not affording even one 
solitary instance of a plea of no partnership. 

The Vice-Chancellor. This bill calls for an account 
of partnership transactions; and in its whole frame is adapt- 
ed and confined to that object; The Plaintiff, therefore, if 
entitled to the relief she now seeks, with respect to separate 
property intrusted to this individual, and possessed by him 
as an agent, has, by thus framing her bill, misled the De- 
fendant, who, by this plea denying the partnership, destroys 
the whole foundation of the relief and discovery prayed* 
All the late disputed cases upon the point, whether a De- 
fendant can, by answer, refuse a full answer, faj admit, 
diat the correct mode of resisting the claim of an account, 
is a plea, denying the relation in which it is called for ; as 
in the instance that has been put, of an individual setting 
up a claim as a partner in Child^s Bank ; and in that cha- 
racter requiring an account of all their affairs. In that re- 
spect, therefore, the plea is free from objection. 

The next objection is to the form of this, as a nentive 
plea, with an averment merely to the Defendant's belief. 
The objection to it, as a negative plea, must depend upon 
the nature of the suit. The claim as heir, executor, or part- 
ner, can be met only by a negative plea; if the Defendant [ 162 ] 
means to deny the Plaintiff's right to that character. It is 
said, that the Defendant, speaking only to his belief, is not 
liable to an indictment for perjury. Where a person is speak- 
ing, upon his oath, to acts, not his own, but done by others, 

CaJ JlV^f Cue/2 Black. 881. 3 Wtb. 400. 
ft J Ld. Bede9. TV. Ch. Fl 236. 

fa J p* 161. Rvwe y. Teed, 14 Vee. 372, imd the reibrencet. Mvnard 
T. Leonatd, ISmUU Beai. 333. 

Vol. II. 14 
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1813. it is sufficient if he states them upon his belief: and more 
^"•"^r^^ positive averment is not necessary ; and an indictment for 
Dmw perjury would lie against a person, who, with perfect know- 
^ ledge that the fact was otherwise, thus denied the partner- 

*'^' ship : if, for instance, the person so swearing had been em- 
ployed in die concern, and had kept the accounts between 
them, as partners, he would certainly be liable for perjury, 
upon clear proof, that he had knowledge, from which he 
must have formed a belief of the fact. This is said to be 
the ordinary form of pleading, where the averment is nega- 
tive : not denying, that the Defendant might have received 
such information ; but asserting upon his oath, that what- 
ever information he might have had, it was not sufficient to 
produce belief. 

The only» remaining objection is, that the Defendant 
ought to have answered the charge, that his father was the 
apprentice ; as that fact might afford some evidence from 
the probability that he would be taken into partnership : 
but it is not necessary to answer to every circumstance^ 
tending to the point upon which the Defendant relies, and 
tenders an issue by his plea* 

This plea, therefore, being correct in form, and sufficient 
in substance, to the bill, as mmed, must be allowed. 



[ 163 ] 

1813. 
Jri4f23. STRANGE V. COLLINS. 

1814> 
March 11. THE bill claimed a legacy of 600/. against the Defend- 

Supplement- ^^ ^* administrator of his father, yokn Collins^ the execu- 
al answer per- tor of Richard Collins^ by whose will the legacy was be- 
mitied lo cor- queathed. The Defendant, by his answer, sworn the 20th 
r^h™ld^t^*t ^^-^P^^^^ 1®1^> denied that he had obtained letters of ad- 
ly w miBiie,' ministration to yohn Collins, his father, or that he was his 
clearly sworn personal representative, or had possessed, in that character, 
to, aiid pro- his personal estate and effects ; setting forth an account of 
**^'^f n tb *^ property, as agent to his mother. 
Solicitor, who ^ motion was made on the part of the Defendant, that 
put in the for- he may be at liberty to put in a further answer; stating, by 
mer answer his affidavit, that upon looking over papers and deeds since 
ISof ^etir P"^^'"S '° ^" answer, he found that an administration was 
admitting the granted to him of his father's effects in the year 1797; at 
fact contrary 

to that answer, would not be evidence in a prosecution for peijuir afainst the Defend* 
ant ; which ought not to be influenced by the admission or refusal oi the application. 



{(1) Batten y. Crotf, impUai/ed vUh Crott, 4 JohxH. Chft. Sep. 3^5.} 
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which time the Defendant was but just of age, but litde ac- 1813. 
quainted with business, and entirely ignorant of law, and 
considering that he was only doing some formal act, in or* 
der to make out a title to some leasehold property of his 
&ther, which he had sold ; and not then knowing, that such 
letters of administration related to any of his father^s pro- 
perty but such leasehold estate : that when he gave instruc- 
tions for, and swore, his answer, he had no recollection of 
the said letters of administration ; or that they in any way 
related to the matters in suit; that previously to the time 
when such administration was granted, he did not know of 
what effects his father died possessed, except the said lease- 
hold estate, he living with his mother, who kept the ac- 
counts of the farming business after her husband's death ; 
the Defendant always considering her in possession of such [ 164 ] 
effects, and never considering himself as having possessed 
the same; when he put in his answer, not being aware that 
the leasehold estate was part of his father's personal estate, 
and believing, that all his personal estate was in the posses- 
sion of his widow, who always exercised over it full and 
uncontrolled authority ; that such letters of administration 
having been aiscovered since he put in his answer, and it 
having been explained to him that in point of law he had 
possessed himself of the personal estate of his father, he was 
extremely anxious to put in a further answer, admitting 
such letters of administration, and giving a full answer and 
discovery respecting such personal estate and effects. 

Mr. Agar^ for the Plaintiffs resisted the motion on an 
affidavit, setting forth two letters from the Solicitor, lately 
deceased, who had put in the answer, stating, on the part 
of the Defendant, that he would pay the legacy withm a 
limited time, with interest and reasonable costs ; although 
the Court would, in case of a decree in the Plaintiff's fa- 
vour, " Mr. Collins being only the personal representative 
^ of his father," direct die eosts to be paid out of the II- 

The Lord Chancellor. This is a motion of considera- Auf.% 
ble importance, for leave to file a supplemental answer ; the 
object of which is, to admit that the Defendant is adminis- 
trator of his father ; and, as such, has effects sufficient to 
satisfy this legacy; which the answer denies. There is no 
suggestion, by affidavit, that this application is made in codi 
sequence of any knowledge, or threat of an indictment for 
Arjury. The application is supported by an affidavit, stat- 
ing positively, that, when the Defendant gave instructions 
for, and swore, his answer, he had no recollection of the 
letters of administration ; or that diey in any way related 
to the matters in the bill; and that he never considered him- [ 165 ] 
self, but considered his mother as altogether in possession; 
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1813* she keeping the accounts : a representation not umiataral by 
an ignorant man. 

It is obvious, that, unless there is some general ground, 
upon which the Defendant ought not to be permitted to put 
in a supplemental answer, it is for the benefit of the Plain- 
tiff, that he should do so : but, whether the Plaintiff may 
choose to accept it, or not, care must be taken, that public 
principle is not infringed ; and the objection, that has been 
made, justifies me in requiring Commissioners to pay more 
attention to transactions of so solemn a nature as taking an- 
swers upon oath, than has been applied in this instance ; in 
which there is a degree of carelessness, which is shocking 
in moral consideration : the answer twice positively deny- 
ing, that the Defendant is the administrator, and that he 
ever possessed any part of his father^s effects : the former 
a pure denial of a matter of fact ; the other, a fact upon 
which an ignorant farmer might make a mistake, but Com- 
missioners, or the Attorney, could not.' 

The letters, upon which diis is resisted, are very material 
to show, that the Attorney and his client thought this de- 
mand might be made good in some way ; and would be 
material evidence in a civil suit* One letter, stating ex- 
pressly that Collins is the personal representative, is deci- 
sive evidence that the Attorney knew that fact; and, as he 
is dead, it is impossible to say, how he afterwards permit* 
ted his client to put in an answer, twice denying positively 
that he is the personal representative : but, the Defendant 
by his affidavit repeatedly pledging himself that he did not 
know or recollect the fact, it does not necessarily follow^ 
[ 166 ] that the Attorney knew it from Collins; or, that CollinSy a 
young farmer, if he knew the fact, recollected it; and, upon 
the question, whether he swears honestly that he was not 
administrator, or is wilfully penured, this letter would not 
even be evidence admissible before a jury; much less 
wAuId it be sufficient to convitt him. 

If this is to be regarded as a question not merely of be- 
nefit to the Plaintiff, as it is, but of public policy, the grounds, 
on which my opinion is, that the Defendant ought to be 
permitted to put in this supplemental answer, are these ; 
that, though that permission might possibly have some 
influence upon a trial for perjury, it ought to have none, 
justly and judicially speaking. On the other hand, if, rea- 
Aning inaccurately, and without strict regard to principle, 
you conclude that this permission may operate in some 
degree in his favour upon the trial, upon the same speciA 
of reasoning, the refusal of it will be attended with the ha- 
zard of conviction, whether he ought to be convicted or not. 

Declaring, therefore, that I do not conceive a Court of 

iustice will act correctly, if it suffers my permission or re- 
isal of this application to operate in any degree whatever 
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upon a trial for perjury, I think, upon strict principle, I 1813, 
ought not to refuse it under this explanation ; and I cannot 
say it is to be refused, on the ground that contradiction is 
fixed, not on the Defendant, but on his Attorney ; which 
contradiction could not be given in evidence on the trial ; 
and if it was, though a speculation might be conceived^ that 
he might have had the fact from the Defendant, yet that 
speculation could not be suffered to operate to his cpnvic* 
tion : there being so many ways in which the Attorney 
might have acquired that knowledge, consistent with the 
fact, that he had it not from the Defendant. 

Upon these grounds, therefore, I permit this supplement- [ 167 ] 
al answer to be filed, after the most attentive consideration ; 
desiring to be well understood, that the Court does not 
yield to such an application, without the most careful exa- 
mination, {a J 



The Defendant was ordered to pay the costs. 1814. 

A supplemental answer was accordingly filed ; by which J*^*»"* 1^ 
he not only corrected the mistake as to the fact of the ad- 
ministration, &c.; but also altered the state of the accounts, 
as represented by his former answer. 

On this ground, a motion was made to take the supple- 
mental answer off the file. 

TTie Lord Chancellor. T^is supplemental answer 
certainly goes too far. Upon the Defendant's application 
for liberty to file a supplemental answer, founded upon the 
fact, that he had for a particular purpose formerly taken out 
administration to his father, which, through mistake and 
want of recollection, he had denied, desiring to set himself 
right in that respect, I understood that he was merely to 
state the circumstance of his having taken out administra- 
tion, and that a different view was therefore to be taken of 
his possession of the personal estate ; not that he was at 
liberty totally to alter the state of the funds ; attributing 
his former representation of them to mistake. I cannot 
permit that, unless satisfied that all that was also through 
mistake. 



The supplemental answer was therefore ordered to be 
taken off the file. 

CaJ See Uvney ▼. in2fo% ante, vol i. p. 149» and note, p. 150. Ed- 
wxrd9 T. JPLemft post, 256, 
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1813. COX V. NEWMAN. 

Jubf 31. 

AutruBtA. ^ MOTION was made on the part of the Defendant, 
tak^"*b*Co . ^^^^ '^^ answer, duly taken at Baltimore^ in America^ on the 
miss^on^ ' '^^ ®^ November ^1812^ under a Commission, might be filed 
abroad, order- without the usual oath of the Messenger ; or that a new 
ed to be filed Commission should issue, &c. 

ufia? oat^h of ^'^^ affidavits of the Messenger, the Defendant's Solicitor, 
the Messen- ^^^ other persons, identified the answer, as having passed 
ger, under the to the Defendant's Solicitor in the same state in which it 
circumstancea was received by the Messenger from the Commissioners, 
bMTi oMiT^ neither defaced nor opened : but the Defendant's Solicitor, 
by the Defend- ^^^ being aware of the contents of the parcel, opened it, and 
ant's Solicitor, finding what it was, immediately closed it again ; and from 
*"*!f^^*T"^ that time, it was never out of his possession, or opened, 
presence <J until, by agreement with the PlaintilT, it was opened and 
the PUiRtiflr, read in the presence of him and his Solicitor, with the view 
upon affidavits of having it filed by consent. 

r^&^*^id^n' ^''' ^'■^^^''» ^^ support of the Motion.— There is no dc-, 
tifying*^itt* «nd vision to be found bearing upon the circumstances under 
accounting for which this application is made : but in Mosely^ (a) there 
its beinff open- is an observation made at the Bar, and not contradicted by 
fec't^f wcf.^" *^ Court, that Lord Coxvper had obliged a PlaintiflFvto ac- 
iSit? t^^fiir- ^^P^ ^" answer which had been through ignorance opened 
ther irregula- at sea. In Boddam v. Riley ^ the answer was ordered to be 
rity being delivered to the Register^ to remain until affidavits should be 
owiaent^ ^^^ produced, verifying the * hand-writing of the Commission-, 
r # if%9 1 ^^^'* ^^^™ which may be collected, that a habit has prevail* 
'^ J ed, upon such accidents, of determining whether the an* 

swer should be received, or not. These circumstancea 
raise the strongest case for relieving against the conse- 
quence of the accident, by which the envelope, containing 
this answer was broke open : a mere accident, clearly ac- 
counted for by the oath of the Messenger, and of the per- 
sons who received it from him ; establishing, that the an- 
swer was not looked at, except in the presence of the Plain- 
tiff and his Solicitor. Here is the thing in the same state. 
The Defendant has committed no fault. If through this, 
accident the bill is to be taken pro confesso^ against whom 
has he a remedy? This case does not resemble those 

CaJ Mo9. 39. (1) 

(1) In SmaUa r. Chtufter^ 1 Dick, 99, the iiregularity had not pioceed^ 
ed to the length of opening the Commission. Depositions are not to be 
opened until returned to the Six Clerk, and publication passed. Ord. Ch* 
CEd, Beam. J 111. 191. 221. 230. (2) 

{(2) See Beale y. Ttwrnptmi U MarUt 8 Crancb, TO.} 
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which have occurred upon applications to take an answer 1813. 

without oath, v. Lake^ (a J — — . v. Gwillim: (bj 

this answer having been duly taken upon oath, its contents 
cannot be vitiated by the subsequent accident. If it cannot 
be received, the Defendant is at least entitled to a Commis- 
sion, and time to return it. 

Mr. Heald^ for the Plaintiff. — It is not to be contended, 
that the Defendant is to be prejudiced by this accident; 
which is a very different question from that of receiving 
the answer under these circumstances. The only conclu- 
sion from the cases that have been mentioned, is, that there 
is no such practice, settled and well known, as is alleged. 
This answer having been <5pened, and improperly looked at 
upon consultation of these parties, the Plaintiff, his Solicit- 
or, and the Defendant's Solicitor,' there is an end of that 
answer. If the Plaintiff can be bound by the act of his So- 
licitor, the agreement was only conditional : viz. if he should 
be satisfied with the answer. 

Mr. Trower^ in Reply.-^Tht order, sought by the De- [ 170 ] 
fendant, who applied as soon as he could obtain the affidavit 
of the Messenger, does not violate any rule, impede any 
p r i nciple of justice, or practise any imposition on the Court. 
^^The subsequent irregularity, by looking into the answer, 
originated with the Plaintiff and his Solicitor; who, having 
induced the Defendant's Solicitor improperly to look at it, 
are not entitled to complain of the effect of their own con- 
duct: but all these circumstances are so accounted for, that 
the Court is satisfied, that, by directing it, in the exercise 
of a sound discretion, to be received, no rule is violated^ 
and no mischief can ensue. 

The Vice-Chancellor. The strict rule, which must 
remain, as it always has been, inviolate, arises from caution, 
to prevent any danger of alteration, by requiring the oath 
of the Messenger, identifying the instrument as that which 
he received from the Commissioners, and as being in the 
same state in which he received it. The first branch of that 
rule is sufficiently complied with : here is the oath of the 
Messenger, identifying this paper to be the very answer he . 
received from the Commissioners ; though he cannot com- 
plete the proposition, by adding that it is in the same state. 
This deviation, however, from the strict rule, is satisfacto- 
rily explained by these affidavits ; the result of which is, 
that the answer, being brought from the Commissioners not • 
properly endorsed, was opened by the Defendant's Solicitor, 
who immediately stopped, and refrained at that time from 
looking at it. Taking this accident to arise from the inat- 
tention of the Commissioners abroad, it is difficult to say«. 

CaJ 6 F«. 171. fbj 6 Vex. 285. 
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1813. as it would not be conducive to justice, that such an acei** 
dent, thus explained, and * not producing any bad effect, shall 
not be set right. In the two cases that have been cited, 
there was much more irregularity ; as there was not the 
oath of the Messenger. In Boddam v. Riley^ the answer, 
[ 171 J being deposited with the Register ^ was ordered, upon being 
produced to the Clerk in Court, upon affidavit, verifying 
the hand-writing of the Commissioners, to be received and 
filed wjthout oath ; and the Court of Exchequer has per- 
mitted answers to be filed with some deviation from strict 
regularity, but not without great caution against bad con« 
sequences. 

The principal objection here s(^ises from the further irre- 
gularity by the course adopted by these parties, instead of 
applying to the Court, consulting together upon the answer, 
with a view to have it filed by consent without the regular 
oath of the Messenger. It is said, the Plaintiff's consent 
was qualified ; depending upon his Solicitor's being satis* 
fied ; which may be understood, not satisfied with the an- 
swer, as containing no passage operating against his client, 
but satisfied that there was no irregularity. The effect of 
this irregularity is removed by the consent of the Plaintiff; 
who cannot complain of that ; and the other is the conse- 
quence of a mere accident, proceeding from the inaccuracy 
of the Commissioners, which ought not to prejudice the 
Defendant. He is therefore not precluded from filing the 
answer : but this is not to be considered a precedent, fur* 
ther than that circumstances may induce the Court to per- 
mit it. 



[ 15^2 ] 

/813. ROWLANDSON, Ex parte. 

Aug, 7. ' ^ 

Diftnbution GEORGE and Joseph Ancelt^ calico printers, agreed t» 
of pSSS^Ship^*®®®^^^ their partnership on the 23d oi November, 1810; 
cfi£:u as joint that from that day, the business should be carried on by 
property^ after Joseph alone ; receivfng and paying the debts ; taking the 
assignment lease, stock, &c. at a valuation ; and paying George 1000/. 
ajCTwrnent for ^^^yo^^ his share of the stock, by instalments, on the Ist of 
^Mlution: January and July^ 1812, and the 1st of January, 1813 ; 
the retiring for securing wnich payments, Joseph was to give his bills, 
'**'^'biaincd "*^ further security, to be settled by arbitration, 
aifinj unction ^ '^^'^^ ^^ arbitration was given accordingly; and an 
and receiver, award made,' in yam/art/,. 1811. In February, George as- 
upon the fail, signed all his interest, according to the agreement ; and 
"tiL**V**f Ifil 8»^^* "P ^^^ possession ; but Joseph refusing to give his 
hm coutraot. acceptance, George^ in July^ 1811, filed a bill for an account 
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of the partnership eflects ; praying that the Defendant ^9- 1^13. 
9eph Ancell may be decreed to pay or secure the infttalfnents, ^--y^^ 
and may be restrained from getting in and disposing of the Bowxatosoi^ 
joint effects; and for a receiver. On the 29th of ^u/i^, 1811, ^^ pf^^- 
an injunction was granted; and a reference directed for the 
appomtment of a manager: but before any further proceed- 
ings Joseph Ancell^ on the 20th of January^ 1812, became 
Bankrupt; and on the 25th oijuncy a joint Commission 
issued. 

•The petition, presented by the Assignees, stated, that at 
the time of dissolution, the partnership was insolvent ; and 
the books, &c. were therefore not submitted to the arbitra* 
tors ; that the transaction was a fraud upon the Joint cre- 
ditors; and the joint property at the time of dissolution [ 173 ] 
ought to be divided among them; and accordingly praying 
a declaration, that the whole of the partnership effects at the 
time of dissolution constitute joint property, and may be 
distributed accordingly. 

Sir Samuel RomiUy^ and 'Mr. Cooke^ in support of the 
Petition : Mr. Bell^ against it. 

The Lord Chancellor. This petition is important. Lien of a re- 
and very special in the circumstances. - It is clear, that tirtn|^ partner 
George Ancell would have had a lien upon the effects of the "^^"in^^ ^p 
partnership as against Joseph: whether as against his ere- dwsolution: 
ditors, is a different 4:onsideration ; and I do not mean to not against 
indmate, that the lien would prevail ; particularly with re- the creditori 
ference to the Bankruptcy ; as, if one partner puts another culmln^^el^* 
in possession of partnership effects, leaving them entirely ther under a 
in his order and disposition^ fa J or giving him title under title.given to 
an instrument, it is very difficult to maintain a lien ; consi- ^^""^ ^^* ^^ 
dering the effect of the law, resulting from the fact, that he ^J^cy, pJS-^' 
has by title made that the sole property, or has by his con- p^ty left in 
duct placed it under the order and disposition,' of the other: bis order and 
but that is the operation of law; and, as I said in Ex parte disposition, 
Ruffin,Ct>) which I think was right, the joint creditors gi^;^'^^^^ 
have no lien upon the partnership effects prior to the disso- c. 19. s. li. 
lution. They could only sue the partners, and take execu- Joint credit- 
tion, joint or several, as they might : but, until execution, J!" have no 
there is no process by which, as creditors, they could take partncrshSj 
the partnership effects : and the equity for such distribution effects, until 
is worked out through the right of the partners. execution $ 

♦The Bankruptcy took place on the %ii\io{ January^ 1812; ^^^^fj,™^.^® 
circumstances so standing from January^ 1811, until about '}!^|" thei'r^^' 
six months afterwards, when George Ancell filed a bill ; in- Equity after 

dissolution ' 

r.^8UtJW«.l.e.l9...n. SX""" 

fbj 6 Fn. 119. Em part* TeB, 10 Ve*. Siff. Sx parte mmam, 11 p^nen. 

^*' ^ r • ir4 1 

Vol. II. 15 L . "♦ J 



174 Cases in Chakcbby. 

1813. sistiiig, that diis proceeding by Joseph^ taking advantage of 
^ — v-*^ thi8 executory contract, and not fulfilling his own obligation 
RowLAwmovy under it, was fraudulent; and praying, that unless he would 
Ex parte, niake good his part of the agreement, the Court would ap- 
ply the joint effects as they ought to be applied between 
them. No creditor had then any lien ; and the Court re- 
strained Joseph from further interfering ; and appointed a 
manager ; taking the administration of the partnership pro- 
perty into its own hands. By the effect of those orders, 
therefore, restraining Joseph upon tHe equity of George^ 
unless consent can be clearly established from subsequent 
conduct, this property is not to be considered as in Joseph's 
order and disposition, and as assigned to him. Therelore, 
what remained of the partnership effects ought to.be applied 
to the partnership debts as joint property ; without preju- 
dice to any intermediate transactions, before the date of the 
Commission ; which are not before me. 

I do not consider this decision as in any degree breaking 
in upon the principle of Ex. parte Ruffin. 



f ^^^ ^ MALKIN, Ex parte. (1) 

• 18X3. ' ^ • ^ -^ . 

A practiiing THE issue, directed upon this petition, (^tz J was tried in 
Attorney, ne- the Court of Common Pleas, at Guiidhail^ on the 2d of 
STihe'wi^ il&rcA, M14, before Lord Chief Justice GiBbs^ and a spe- 
^his busi- ^^^t j^^ » when a verdict was found for the Defendants ; 
ness, not a establishing, that Adams was not a .money Scrivener within 
money Scrivc. the Act 21 Jac 1. C. 19. (2) 
ner, withm 

Statute 21 ' 

/am. 1. c. 19. CoJ ^nte, 36. 

(1) 2 J?om'« Bank. Ca. 27. See in matter of Lewh, 2 Ro$e*9 Bank. Ca. 
59. 

(2) Reported 2 Rote** Bank. Ca. 28. 



PROMOTIONS IN TRINITY TERM. 

Mr. Dampier was appointed a Judge of th& 
Court of King's Bench, on the resignation of 
Mr. Justice Grose. 

Mr. Copley was called to the degree of Seiv 
jeant at Law. 
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1818, 58 Geo. III. 



OSBORNE, Ex parte, (l) I813. 

IN December^ 1 8 1 2, a Commission of Bankruptcy issued Departum 
against William Parr; under which he was declared a Bank- from the 
rupt. The Act of Bankruptcy wa., leaving his dwelling- 1^^;^ 
house at Liverpool^ m 1807, and going to South America: tbeeonaequen- 
the deposition stating, that the deponent was delayed in tiiQ delay of a 
recovering his debt ; and, as he believes, other creditors creditor, not 
were delayed by such absence abroad ; not expressing any ^J^jJ^^p^L 
motive as to his departure. ^ wiUioat proof. 

The petition prayed, that the Commission may be super- or necessary 
seded, upon two grounds : Ist, That the departure, not be- inference, of 
ing stated to have been with the intention of defeating or 5EilSr*at^Se 
delaying a creditor, was not an Act of Bankruptcy: 2dly, instant of de- 
That a creditor is not a conlpetent witness to prove an Act parture. 
of Bankruptcy. debT^h'^A 

. Before his departure, an advertisement appeared in the gtronVnot 
'public papers at Liverpool^ stating, that William Parr * was conclusiye, 
going out to La Plata^ in the Phcenix; that she would be evidence of - 
cleared for sea within the month; and he would take charge ^?^i2*f"*!2!t 
of any shipmedts by her ; with a reference for freight, &c. ^ competent 
to Parr, witness to tht 

Sir Samuel Romilly^ and Mr. Cooke^ in support of the ^ct of Buk' 
Petition. — ^Thc intention, at the time of departure, to delay JJjg?^ ^ 
a creditor, is essential to this Act of Bankruptcy. In GuU "*' 
stones Case, ^aj he made it known, that he was going to L ^^^ J 
the West Indies^ to collect debts, and make the most of his 
property: it was contended, that the departure without 
pay ing. his debts was an Act of Bankruptcy: but Lord 
Hardwicke did not consider it so, from the declared bond 
Jtde object ; having no view consistent with an intention to 
delay a creditor. Fowler v. Padget fbj followed that: the 
departure, being for the very purpose of procuring money, 
was not an Act of Bankruptcy. The aoctrine of Buller^ 
Justice, in Woodier* s Case, (cj was thought to extend too 

CaJ 1 Aih. 193. Cf>J 7 y«^ ^<^- 509. 

CeJ Bui. Ni. Pri. 39. 1 Cook^s Bank. Law, 73. 

(1) 1 Aom's Bank. Ca. 387. 
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far. la Witlianu v. Nunn^ (d) ihe Plsuntiff, having a part- 
ner, might not have contemplated, as a consequence^ that 
his debts would not be paid. 

2dly. The objection to the evidence of a creditor in sup- 
port of the Commission is established. 

Mr. Hart^ for the Assignees^ upon the second point, re- 
ferred to Lord EUenbor oughts opinion, in Williams v. Ste-^ 
phens^ (e) that, though a creditor is clearly an incompetent 
witness to increase the fund out of which he may receive a 
dividend, he may be allowed to prove what barely goes to 
support the Commission, of which he has not availed him-* 



The Lord Chancellor. The applicadon to supersede 
this Commission is made upon twb grounds : 1st, That no 
Act of Bankruptcy was committed : 2dly, That the Act of 
Bankruptcy alleged is not established by evidence capable 
of proving it ; being the evidence of a creditor ; and it is 
perfectly settled, that a creditor cannot prove the Act of 
Bankruptcy, to support the Commission. No witness at- 
tending to prove, the Act of Bankruptcy, an. adjournment 
took place ; and at the next meeting the witness produced, 
had he been competent, does not prove an Act of Bankrupt- 
cy; proving the departure, certamly ; but not even going 
the length of stating, that it was with the intention .of de** 
feating or delaying creditors. That omission, however, the. 
Court would be disposed to overlook, if the fact afforded* 
the necessary inference, that hp must have departed with 
the intent at that instant to delay a creditor. I also agree, 
that, if a man is pressed with debts at the time of his de- 
parture, that is strong evidence of an intention to delay 
creditors ; though I do not say, with Lord EUenborough^ 
that I should have no hesitation upon that ; depending on 
all the circumstances affecting his conduct, as proved.atthe 
time. The proof is very singular, certainly; as showing an 
intention ol delaying creditors ; that a man, covered with 
debts at Liverpool^ declared, by public advertisement, that 
he was going out in a particular ship to America^ add would 
take a cargo ; informing^ his creditors, and thus enabling 
them to disappoint his intention of going abroad for the 
purpose of delaying them. 

Here is not, therefore, before me, evidence by any means 
[ 180 ] proving that Parr did, at the instant of his departure, con- 
template the defrauding or delaying his creditors : but they 
desire now, upon other affidavits, that they may take the 
chance of a trial at Law, to see whether they cannot prove 
such intention. That is, I think, too much to grant in this 
case : the Commission having issued a year ago: the Com- 



CdJ 1 Taunt. 270. 



fej 1 Camp. N. P. Cas. 152. 
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mtMiofierft, after an adjouinment, having considered the 1813. 

proof sufficient ; though it was not ; and no person is now ^-^ v -^ 

mentioned, capable of being bfought forwards as a compe-* Otaomvi^ 

tent witness to prove the Act of Bankruptcy. ** ^'^• 



The Commission was superseded, faj 

faj. See Mr. X—e*9 note to hit report of this case. 1 JiMS'f Bank. 

Cm. 38r. Wyd9wre$C»ae,Uret,90. Boberi^mi v. LiddeU, 9 £att. 4B7. 
Sayiy V. Schofield, 1 MquU ^ Selio, 338. 

Under an impreasion, that the interest of a creditor proving^ the Act 
•f Bankniptcy or trading, formed one of the objectiona overruled in BuU 
U€l^» Caae, (1 Tmmu ri. 14 Ve9, 453,) that circnmtUnce was for some 
time aAerwards generally disregarded : but, The Lord Chaneellar bar- 
ing repeatedly expressed his opinion against such evidence, the inquiry 
is now always made ; and an undertaking not to prove under the Com- 
niaakm is required. This is attended with no practical inconvenience : 
such witnesses beine usually servants, to whom wages are due ; who are 
fNierally paid in fuU by the Assignees, with the sanction of .the Com- 
mi^ioners. In favour of Lord EUenbor9Ugh^9 distinction, that a credit- 
or, though an incompetent witness, to increase the fund out of which he 
may receive a dividend, fSkunUiittrtk v. Br^Kfo^ cited in JV^eoti v. Or* 
csif, 1 Str. 650.) should be allowed' to p9ve what barely goes to support 
the Commission, of which be has not availed himself, it may be observ- 
ed, that his evidence clashes'with his pecuniary interest, in this sense, 
tliat it is in support of a proceeding by which he may be compelled to 
lake less than his debt as a full satisfoctioa. 



V. TRECOTHICK. C ^^^.] 

1813. 

MR. BELL^ upon a motion to vary an order as to costs '^^^ . 
between mortgagor and mortgagee, insisted, that there was ^S**"'^^ 
no instance of refusing a mortgagee his coats : the general ^ic, eiSmng 
rule, which depends on a principle of public policy, with a mortgagee 
the view of encouraging loans on mortgage, requiring the ^^ <^^' 
mortgagor always to be ready with a tender. 

Sir Samuel RomiUy^ and Mr* WiUon^ for the Mortgagor^ 
denied any such rule, entitling a mortgagee to costs under 
all circumstances; however vexatious and oppressive his 
conduct may have been. 

The Lord Chavcsllor. In general cases, there is no 
doubt a mortgagee is entided to his costs ; but there are 
exceptions ; as in Sidney^s Case, fa J where I refused a 

CaJ ntHBm v. OoU^ 7 Fes. 583. See Franck^ r. /Vm, Barnard SO. 
Baker v. Ififid, 1 Tes. 160. ^srsRy t. 0*1Im, 1 BaU ^ Btai. 1U9, and 
the note 131. 
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mortgagee his costs. In ^ case before Lord Thurhw^ Lord 
LonsdiUe had filed a hill of foreclosure ; meaning, not that 
the estate should be redeetned, but to inflict a Chancery 
suit upon the Defendant; who moved for a reference to the 
Master to inquire what was due, having found the means 
of payment ; upon which the Plaintiff moved to dismiss his 
bill. After that conduct Lord Thurlow thought him en- 
titled to costs ; but I have no difficulty in sayings I would 
have refused thetn ; as, admitting the policy, that has been 
mentioned, of holding the mortgagor to a tender, yet if the 
conduct of the mortgagee shows, that, though repeated ten- 
ders should be made, he will not act upon them, I would 
apply the doctrine of Law to that case. The rule is, I agree, 
almost universal : but exceptions have been made. The 
case, however, must go to the extent I have mentioned. 



Lnrcour'i lam 
Hali. 

1813. 
Dec. 11. 

Order for se- 
curity under a 
tuppHcanit on 
article! exhi- 
bited by a 
wife against 
her husband* 
tinder Sta- 
tute 2 /am. 1. 
c. 8. (2) 



HEYN'S Case. (1) 

ARTICLES of the Peace were exhibited under the Sta- 
tute, Co) hy a wife against her husband ; stating various 
acts of ill usage and threats : that in April last, being com- 
pelled to leave him, she instituted a suit, now in prosecu- 
tion in the Cbnsistory Court of the Bishop of London^ pray- 
ing a divorce a mensa et thoro; and that since the institu- 
tion of that suit he had made an attempt to take her away 
by force ; that she is in great fear and danger, that he will 
take the first opportunity of doing her some great bodily 
injury, unless restrained by this Court; therefore praying, 
that (le may be ordered to find sufficient sureties for keep- 
ing the peace towards the exhibitant; and alleging, that she 
did not make the complaint through any hatred, malice, or 
ill will, towards her husband, butmerely for the preserva- 
tion of her life and person from bodily harm. 

Mr. Bell moved lor a writ of mpplfcaint on the part of 
the exhibitant ; who was sworn in Court : and tht case Ex 
parte King (bj was mentioned. The security required 

CaJ 21 Joe. 1. c. 8, 

CbJ Jmb, 334. ** 5th Augtut^ 1754. Upon motion this day made un- 
" to this Court hyMr Mtomeu- General^ and Mr. Wilbrahamy of Counsel 
" for the said Mary Xing, and upon producing^ certain articles of mis- 
** demeanor exhibited in this Court by the said Mary Xing against Ben- 

(1) Dobbffn*9 Case, po9t, Tol. ill 183. 



{(2) See Codd y. Codtl, 2 Johns. Cba. Rep. 141, and the note to Legard y. /sAnnib 3 
Ves.jun.359.( 
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was himself in 1000/. and two stireties in 500/* Hq was a 1813. 
surgeon. • *— v^-^ 

Hinr's Case. 
7%r Lord Chancellor suggested, that there should be 
an affidavit as to her circumstances : but, being informed [ 183 ] 
that it was not Required in the Court of King's Bench, and 
. that the husband, on his marriage, had received a fortune 
of near 5000/. made the order, on producing a certificate 
of the articles being filed in th<e Petty Bag Office, as in 
Vancouver's Case: (a) but a few days afterwards his 
l.ordship directed the security of each surety to be reduced 
to 300/. 

^jamn, King^ Eiiq. her husband, attested upon the oath of the said Mary 
'* lSiif» and upon reading the saroei and also the af&davit of Mary JUxr- 
*'by, spinster, and the certificate of the said articles being filed, it is or- 
** dered, that a special writ of tvppUcavit do issue against the said Ben' 
**Jamm King^ according to the form of the Statute in that case made and 
** provided : and the surety to be taken thereon is to be in the sum of, 
*' 2000/. and he is to find two sureties, who are to give securities in the 
«• sum of 1000/. each." (Reg. Lib. A. 1753, fo. 386.) 

With respect to the question, at whose request surety of the peace 
l}iaU be granted, see 1 Uamk, 126. Cremp. 118. DaU. c. 117, and Burnet 
Just. Tol. It. p. 248, (15th Edition.) . . 

As to discharging the ntppScavitt see Mr, CUvperinsff Case, 2 P. Wnu. ^' 
202. 2 Eq» Ca, Mr, pi. 1. Baynum v. Baynwn, Amb. 63. Ex parte 
King;Amb 240 333. The King ▼. Lord Lee, 2 Lev. 128 Ex parte Sir • 

Richard Groevemr, 3 P. Wm», 103 ISng v. Ung, 2 Fee. 578 : and as to 
giving securities, see 1 'Perm Eep. 696. 

As a tuppUcavii between husband and wife proceeds on the supposi- 
tion, that they are to live together, the obtaining it by a wife does not 
justify, her elopement. Head v. Head^ 3 Atk. 550. (1) 

faj Before Lord Loughborough* • 

(1) See other cases on this writ, Ord. CA. (Ed. Beam.J 39, note, 14^ 
Siael T. Boielar, 2 Ch. JSep^Z6, 



[ 184 ] 
KNIGHT V. YOUNG. 1813. 

July 27. 
IN this cause cross-motions were made by the Defend- Eiecution 
ant, to get rid of a decree pro confessOy and that he may be J^ * »«ques- 
at liberty to put in an answer, on his own affidavit, that he i^Jil^ process 
had been deranged ; the Plaintiff desiring a reference as to refused. 
the costs, and a sale under a sequestration on mesne pro- Decreets 

cess. ^f""^ "?V 

^^^ * opened with- 

oat a strong ground: therefore not upon a general affidavit of derangement by the par« 
ty himself: evidence more satisfactory, and extending to the whole period, being re- 
paired. (1) 

■ V" '■ ' ■ III ■ I ■ ■ ■■ 

{(1) See Laming r. MPhertm tt al. 3 Johns. Cha. Bep. 424.{ 
Vol. II. 16 
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1813. Mr. Rtchardsy and Jlif^ jfokm&n, for the Pkuntifl^^ 

There is no instance gf yielding to the application of a De- 
fendant to have a decree, taken prp cohfesso^ set aside. In 
the late case of Bolton v. Giassford^ your Lordship^ with 
every inclination to assist the Defendant, could- not do it; 
here are no circumstances, but that at one' time during this 
period of three years and a half, the Defendant veas out ef 
health ; and that proved only by his own affidavit. The 
Court ought ta be satisfied, that he, a practi^ng Attorney^ 
was, during the whole time, disabled from answering* The 
Plaintiff was driven to' this decree ; and has used no uniie<* 
cessary despatch^ 

As to the cross-motion, the sequestrators are in poases* 
aaon ; and the expenses must be paid out of the property. 

Mr. Hari^for the Defendant^ urged, that no inconve* 
nience would follow from giving the indulgence prayed by 
the Defendant. 

Upon the other question he contended, that a sequestra* 
[ 185 ] tion upon mesne process, which admits great vexation, is 
not to be executed ; citing Heather v. Waterman^ (a) and 
Rowley v. Ridley; C^J where Mr. Dickens has stated his 
opinion upon, all the authorities. 
* Mr. Richards^ in Reply ^ denied that rule ; insisting, that 
instances could be produced, where the Couft, having put 
sequestrators upon mesne process into possession, acted 
upon it by paying the costs out of the property seized ; di» 
recting a sale (or that purpose ; and that this Defendant is 
entitled, to no favour ; persisting in a most deliberate con- 
tempt; and leading the Plaintiff on through this expensive 
process. 

The £or J. Chancellor. I cannot grant the Ptaintiff^s 

motion, unless authorities can be produced, contradicting 

the long series of authorities, asserting this doctrine. 

With regard to the other application to let in a party to 

Decree pro answer, against whom a decree fro confessoh^ been *ob« 

€«t/^etio di»- tained, the Court has never done that without a strong 

from'a ^- ground : being very tender of opening a decree of Uiis sort ; 

cree MH. which is a mode of obtaining the judgment of the Court 

[*186] 

Ca ) 1 Dick. 335. 

fhj 2 Dick. 622. Shaw w, Wright, 3 Tet. 22. Simmontb v. Lord Kin- 
ndi'rd; 4 Veo, 735 In that case this question was much oonsideivd, but 
not decided ; and Lord Redeodale, then Solicitor-General, strongly con- 
. troveru the cbnclnsion of .Mr. Dickeru from the authorities, and the or. 
ders, made in Rowley ▼. Ridley The statement, (4 Vet 740,) that the 
order for the tenants to attorn to 'the sequestrators, was mads by the 
Lords Commissioners, seems not strictly correct: that order being made 
in January, 1784; and the Great Seal having been restored to Lord Thur^ 
low in December, 1783 According to Mr, Dickeno, that order was made 
byttjrd Tftartaw, upon a r ep r csenta ttqn of the opinion of the Lords Com* 
misiioners ; but his Lordship afterwards refused to act upon it. 
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prescribed by the Legislature ; i^t a decree Nisi; such as 1813. 
the Plaintiff, upon the Defendant's d^iault, chooses to stand 
by. There are very few instances of permitting a Defend- 
ant to open a decree inade upon his default at At hearing ; 
the Court geiierally.putting him to a re-hearing, rather than 
allow him, in this summary way, to set aside the effect of 
bis own negligence* 

In the case of BoHon v. Giassford^ (a) I had occasion to 
, give this subject great consideration* A distinction must 
certainly be admiued between default, proceeding from con- 
tumacy, and that, supposed in this case to proceed from 
imbecility of mind : which cannot subsist together* ^ The 
Court would be disposed to assist the latter case : but the 
fact must be established ; and by other evidence than that 
of the Defendant himself; the evidence of persons, in whose 
judgment, on such subjects, the Court is in the habit of con* 
liding. In Bolton v* Glassford^ the Defendants held out a 
long time : but certainly did mean to have the cause heard. 
Upon the Plaintiff's application, it was brought forward as 
a cause in which a decree was to be. taken pro confesso: the 
plaintiff conceiving himself entitled to that decree ; which 
he obtained accordingly. Upon the subsequent application 
to let the Defendants in to hear the cause, notwithstanding 
that decree, I called on them to show what they intended 
to do, had their application at the Rolls been successful ; 
and I found their answers prepared ; stating the circum- 
stances as to the partnership ; and admitting assets i and 
die truth of that statement was established by many other 
docun^ents : but the only relief I gave was, by doing them [ 187 ] 
justice in controlling the administration of assets ; not lef- 
ting them in generally ; as if the cause had never been be- 
fore the Court for hearing. 

This application rests on nothing but the Defendant's af- 
fidavit as to imbecility of mind ; of which the Court must 
ha v6 'Other evidence than that of the party ; and it must go 
to the whole period. The case is new in this respect, that 
the alleged imbecility of mind cannot be proved by the par- 
ty himself: but, unless that can be established by more sa- 
tisfactory evidence, I cannot grant his application. 

faj That case will be reported 18 Ve$. (1) 



{(1) It has been omiltedf 
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1813. 



Rolls. WELBY V. WELBY. 

1813. 
•^"jf^^-g^^- WILLIAM WELBT, at the time of his death, in 1792^ 
""^* * was seised, among other estates, in the Counties of Lincoln 
elecTioif be- ^^^ Leicester^ of lands, at Pointon^ as heir male of the body 
tween estates of his father, Richard Welby^ devisee of those estates in tail 
devised to him male, under the will of his brother, William Welby^ and of 
*d^ th**^d"** *^ Manor of Sapperton^ as tenant for life, with the rever- 
visor bavin? ^^^^ ^° ^'^^i expectant upon estates tail to his first and other 
been tenant in sons,' and estates in strict settlement to his brothers, John 
tail of some, and Richardy and their first and other sons, respectively^ 
and tenant for under a recovery, suffered of that estate, to the uses de- 
Kversion in* clared by indentures of Aprils 1734, for the purpose of con- 
fee of others, firming^ the will oi Richard Welby^ as to estates, of which 
he was only tenant for life or in tail, in favour of his young- 
er sons, John and Richard. John dying unmarried in 1 736, 
in possession of the estates'at Sapperton and Poihion^ and 
[ 188 ] seised in fee of estates at J%c>i;2^z/^ devised all the residue 
of his estates, real and personal, subject to some legacies, 
to his brother William. 

William Welby^ by his will, dated the 15th of September^ 
1 790, devised estates at Langford and Arlsey^ charged n^ith 
his debts in aid of his personal estate, to his son. Sir Wil" 
Ham Earle Welby^ the Defendant, in fee ; and all his ma- 
nors, lands, &c. which he was entitled to before the death 
of his late brother, yohn Welby^ deceased, and also all his 
manors, lands, &c. zMm^Xg^bi Sapperton and Pointon^SiViA at 
Fleckney^ which were given and devised to him by his said 
brother's will, and all other the lands, &c« whereof, or where- 
in, he, or any person in trust for him, had any estate of inhe- 
ritance in possession, reversion, remainder, or expectancy, 
and whereof he had a disposing power, to trustees an4 their 
heirs, to the several uses following : as to the manor of 
Newton^ &c, to the use of the Plaintiff, William Earle Wei- 
by^ his grandson, and his assignsfor life; with remainder 
to trustees to preserve contingent remainders, to the first 
and other sons of the Plaintiff, in tail male, and divers re- 
mainders over : and as to all his other manors, &c. to his 
son. Sir William Earle Welby, the Defendant, for life, with- 
out impeachment of waste ; with remainder to the Plaintiff, 
for life, without impeachment of waste ; remainder to trus- 
tees to preserve contingent remainders ; remainder to the 
first and other sons of the Plaintiff, in tail male ; with re- 
mainders over, and powers of leasing and jointuring to his 
son and grandson. 

By a codicil, executed in yune, 1 792, the devisor gave 
some after purchased estates to the same uses. 
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The bill insisted, that the testat^r^ having devised estates, 1813. 
cf which he was -seised in fee, to the Defendant, Sir William 
£arlc IVelby^ his eldest son and heir, in fee, and taken upon 
him to devise the estates oi Sapperton^ of which he was 
only tenant for life, and of Pointon^ of which he was tenant 
in tail, to his said son for life, with remainder to the Plain- 
tiff for life, &c.. Sir William Edrle Welby^ taking consider- 
able benefiu under the irill, ought not to be permitted to 
disappoint the manifest intention 'of the testator; and' the 
estates ci Sapperton and Pointon ought to be settled to the 
uses of the will ; praying a declaration, that Sir William 
Earje Welby had, by suffering a recovery of the estates of 
Sapperton and Pointon to the use of himself in fee, elected 
to take under the wills of William Welby ^ the elder, or Rich^ 
ard Welby y or under the indentures of Aprils 1 734^ 

Sir Samuel Romilly^'and. Mr. Doxodeswell^ for the Plain- 
tiffsy referred td the case in Gilbert ^ fa) as a decisive au- 
thority, that the doctrine of election applies equally to the 
heir as to a stranger ; contending, that the distinction is * 
immaterial, whether the devise proceeds from mistake, or 
from a wilful design to dispose of the estate of another ; 
which was inferred as to the Sapperton estates, from an ap- 
plication of the testator to his son,. about six months after 
the execution of the wiU, to join him in a lease of that es- 
tate, if either should so long Iive« 

Mr. Richards^ Mr. Leachy and Mr. Pepys^ for the De- 
fendanty contended, that the testator's intention, as declared, 
was to dispose only of estates, to which he was entitled un- [ 190 ] 
der his brother's will; and that the devise as to the Sapper- 
ton estate applied only to the reversion in fee. 



The AIaster of the Rolls. The question in this case Ms- 2. 
is, whether the Defendant, Sir William Earle Welby, is 
bound to make an election between certain estates devised 
to him by his father, in fee, and two other estates, called 
Sapperton and Pointon; which, it is contended, the testator 
has to a certain extent devised to the Plaintiff, his' grand- 
son; but which he had no power to devise : the Defendant 
being entitled thereto, as tenant in tail. 

That an heir, to whom an estate is devised in fee, may Devise in f<e 
be put to an election, although by the rule of law a devise }^ the heir 
in fee to an heir is inoperative, 1 should have thought per- >nopc»tive. 
fectly clear, independently of Lord Cowper*s decision in 

CnJ Gilb. Eq. Rep. 15. See the note fa^J 13 Vet. 224, to TheUuatwn 
V. fVoodfard. Brodit T. Morryt ante, 127. 
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1813* the case b QiUcrt; (a) for, if the will is in other respects 

^ ^ -*^ so framed as to raise a case of electioi^, then, not only is the 

Wmv estate given to the heir under an implied condition that he 

^ shall confirm the whole of the will, Uit, in contemplation of 

wsLBY. £quity, the testator means, in case the condition shall not 

[ 191 ] be complied with, to give the disappointed devisees, out 

Ground of of the estate over which he had a power^ a benefit corres- 

election pondent to that of which they are deprived by such non- 

hfir'*m)t*** conipKance, So, that the devise is read, as if it wereto the 

only an impli- ^^'r absolutely, if he confirm the will; if not, then io trust 

ed condition, for the disappointed devisees, as to so much of the estate, 

that he shall given to him, as shall be equal in vahie to the estates in- 

Xrwlu* tended for them. 

but also the But in this case, it is said, that the will has not given to 
intention, in the Plaintiff those estates which the Defendant claims as 
caae the.con. tenant in tail ; and, if it has not, no case of election can 
not be com- ^i^^* That it has not, is contended on different grounds.^ 
plied with, to . First, it is said, that the devise is restricted to estates 
give the disap- which were given and devised to the testator by his bro-' 
P^J^ dajri. Cher's wiU. If, therefore, by his brother's wiU, he took 
estat^over ^^o^hing in those estates, nothing will pass : if he took a 
which the de- limited interest, that limited interest only will pass ; but I 
viior had pow- am of Opinion, that th% words relied on are not words o£ 
*'*» * ^^^ , intended restriction, but merely an erroneous description* 
with that o? The testator does not give such estates as were devised to 
which thev are him by his brother's will : but be says, ^^I give my Manors, 
deprived by «^ lands, tenements, and hereditaments, situate, lying, and 
SSiMcT^n-' " ^^^^y ^^ Sapperion and Polnton^ in the County of Lincoln^ 
struction acT " *°d *^ Fleckney^ in the County of Leicester^ which," (!• e* 
cordingly:vt2. which Manors, lands, tenements, and hereditaments) ^^were 
to the heir ab- " given and devised to me by my said brother's will," 
firaling the"' ^®» ^" several parts of the. will, he adds to the description 
will; iTnot, in ^f ^^ estate, the words, *^ which 1 purchased" •f such a 
trust for the person. It could never be contended, that the specified 
disappointed estate would not pass, though otherwise sufficiently * de- 
80 intSI of'the scribed, on account of a mistake in this additional descrip- 
esute, given tion. As little can it, I think, be contended, that, if the 
to him, as testator had been the absolute owner of Sapperion and 
shall be equal Pointon^ this devise must have wholly failed, if it turned 
Statc^intend^ ^"^ **^ ^^ ^** "®^ HP^^*" ^^^ brother's will that he had he- 
ed for them, come entitled to those estates. It seems to me to be im- 
[ * 192 ] possible to qualify this clause by the words which come in 
Devise of *^ ^^^ ^^^ ^^ ^^^ "^^^^ ^^*' " whereof or wherein I, or any 
** my estates ^^ person or persons in trust for me, have or hath any estate 
*'«t S. which " of inheritance in possession, reversion, remainder, or ex- 
"weredevised •^ . ' 

•" to me by, or 

** purchased from A.** the fiict proving otherwise, not an intended restrictiOO» but an 
erroneous description. 
Qualification restrained to the li|st antecedent. 

CaJ Anon. Cfilb. Eq. Bep. 15. 



Wmv. 
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^^pectancy, a&d whereof I have a dispoaiiig power;" for 1813. 
these worda clearly refer to those other manors, &c. which ^ - y ^i * ^ 
he gave only in general terms i and would not, in point of Wnsv 
sense or grammar, apply to the estates which he had in the 
preceding clause given by particular description. The fact 
IB, that in Pointon the testator had no devisable interest 
nrhatevet ; be was merely tenant in tail of it : yet Pointon 
is expressly devised. With regard to that estate, therefore^ 
it seems to me to be clear, that the Defendant must make 
an election. 

The (question as to the estate at Sapperton admits of more Constractios 
doubt. In that estate he had a devisable interest; namely,* of a devise, m 
a reversion in fee. There is therefore something to satisfy JS^^'SFthe 
the devise; and there is no isuch necessity, as in the case of ^g^i^^^^ ^^ 
Pointon^ for holding, that the testator meant to give what merely a re- 
it was not \Tk his power to give. Yet s^man may as well vcraion, from 

suppose himself the absolute owner of an estate in which ?® *?i?!» ^41. 
,^r « f • 1 • r • 1 • t 1 tionofit Willi 

he h^ only a limited interest, as of an estate m which he other estates, 

has wiailrest, or no devisable interest, whatever^ The the general 
question is, what- the testator intended to include. The in»PJ.>*M^ <>f 
Plaintiff contends, that on the face of this will it is clear^ ||^n,^^* 
that it was the body of the estate, the land composing the ' 
estate, and not a mere reversionary interest in h, that was 
meamt to be devised. All the words of description are ap- [ 193 ] 
plicable to the land itself, rather than to an interest in the 
land. Sapperton is included in the same descriptibn with 
Poi$Uon. As to Pointon^ he could not be contemplating a 
reversionary interest ; for he had none in it. It was the 
whcde estate he meant to pass. Both estates he speaks of 
as being his; and both as being alike devised to him by his 
brother's will. Both estates had been enjoyed by his bro- 
ther John^ as tenant in tail. He was merely tenant 10 tail 
of Pointon. In Sapperton he had also the reversion in fee. 
He gave, by general words, all his real and personal estate 
whatsoever to his brother IViliiam: but WilHam, being the* 
heir at law, would take the reversion by descent, and not 
by the will : so that in truth he took nothing, either in 
Pointon or Sapperton, under John^s will.. WtUiam, how- 
ever, probably forgetting how the estates had been settled 
at a remote period, seems to haye supposed that he took by 
jfohn^s will the estates of which John had been in posses- 
sicMu All the words of WilRcmCa will import, that he con- 
ceived himself to have the same interest in Sapperton and 
Pointon; and that it was an absolute interest which he had 
in both. The limitations, which he makes of these estates, 
are likewise the same { and they are limitations adapted to 
estates in possession, and not to estates in reversion. 

This circumstance led to a. reference to those cases in 
which the question has been, whether, under general words 
of devise, reversionary interests should be held to pass ; 
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1813. and, so far as the nature of the limitations may have had 
any influence on the decision, those cases will in some de- 
gree be applicable to the pr^raent; for, although in them the 
question has been, whether the will should extend toidl the 
interest which the testator had, and here it is, whether the 

[^ 194 ] will shall not be held to extend to an interest which he had 
not, yet the argument, drawn from the inaptitude of the li- 
mitations, will bear on either question. Where die words 
are general, ^^all my estates," and the limitations are not 
adapted t6 an estate in reversion, the argument is, such es- 
tate was not meant to be included under the general term. 
Where a particular estate is expressly given, we cannot say, 
it is not included : but, if the testator has only a reversion-: 
ary interest in h, and the limitations are not adapted to such 
an interest, the argument is, the testator must have cqp- 
ceived himself to iuive, or must have assumed the power of 
giving, such an estate as admitted of being so limi^sd. The 
question either way is, whether it was not of estates ttpos* 
session that the testator meant to dispose ;^ if it#kis^hen 
the effect in the one case is, that to an estate in reversion 
the devise is not to be extended ; in the other, t}iat to an 
estate in reversion it is not to be confined. Here the re- 
version, which the testator had in Sapperton^ could not fall 
in, nor the devise of it consequently take effect, until there 
should be a failure of all isAue male of his own body ; and 
yet he limits the Sapperton estate, widi others, to his son 
for life^ without impeachment of waste ; with remaiqder to 
his grandson for life, without impeachment of waste ; re- 
mainder to his first and other sons in tail male : that is, he 
gives estates for life and in tail to persons who must be dead 
before the reversionary interest could be enjoyed ; which 
very revet'sionary interest, depending on their deaths, is 
what the Defendant says the testator mesmt to give them 
for their lives. He also gives to his son and grandsoii 
powers of leasing and of jointuring : powers which can ap- 
ply to nothing but estates of which they might be in the 
actual possession. It is impossible that d^ testator could 
mean to make so absurd a disposition as this would be if 
confined to the reversion. 

[ 195 ] In Strong v. Teatty (a), where the question was, whe- 
ther, under a general devise of all odier the testator's lands, 
tenements, and hereditaments^ in the Counties of Tyrone 
and Meathy the reversion of an estate, settled on die mar- 
riage of his son i%nry, would pass, die Court of King's 
Bench held, that, though the words, were large enough to 
comprehend it, yet the dispositions, which the testator had 
made of his residuary estate, were so very inapplicable to 
this reversionary interest, that he could not possibl]^ have 

CaJ 3 Bur. 912. 
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ttieant to include it. Some of the observations of Lord 1813. 
Mansfield apply directly to the present case ; (bj stating 
clauses of the will, inconsistent with any supposition, that 
he meant to devise the reversion of the lands in setdement^ 
and powers to whoever of his sons should be seised of an 
estate or use for life in the said lands, to commit waste, to 
settle jointures, and to make leases: powers, as Lord Mana» 
^eld observes, applicable to possessions, and not to rever- 
sions. 

The case of Goodtitle on the Demise of Daniel v. Mtles^ 
(c) comes still nearer to the present. On the marriage of 
John Morton^ lands had been setded on him for life, with 
remainder to his wife for life for her jointure : remainder 
to the heirs of the body of the wife by him : remainder to 
y^hn Morton in fee. The question on his will related to 
this reversion in himself, expectant on failure of issue of 
the marriage. The only children, living at the time of 
making the will, were two daughters. He gave to his 
daughter Judith^ and to the heirs of her body, some pre- 
mises by particular description, and all other his freehold, 
copyhold, and leasehold, lands and houses, &c. whatsoever 
and wheresoever, which he should be possessed of, or any- 
wise entitled to, at the time of his decease, and which were [ 196 ] 
aot setded in jointure on his late dear wife ; and in case of 
jfuditKs death, leaving no issue of her body, he gave all 
the aforesaid premises to his daughter Ann^ for life ; and 
after her decease, to the child or children of Ann^ as should 
be then. living ; and for want of such issue, to his nephew 
tn fee. The daughters having died without issue, the 
question was, whether the Plaintiff, who claimed under the 
nephew, was entided to the estate that had been in* settle- 
ment. As to the words of apparent exception, viz. ^* which 
^* were not settled in jointure," it has been repeatedly de- 
termined, that by a devise of lands not in settlement, the 
reversion of lands in settlement would pass ; and in Glover 
V. Spendlove^ fa J the same thing was decided with respect 
to a devise of all the testator's lands not settled in jointure 
on his wife : but then, coupling with these words the nature 
of the limitations, the Court of King's Bench held, that in 
the case before them, the testator could not have meant to 
include the settled estate ; even although it did not appear, 
that there was any other estate on which the general words 
could operate. Lord Ellenbor oughts observations (bJ ap- 
ply with equal force to the limitations in Mr. Welby*s will. 

It was said, in the argument of the present case, that it 
signifies nothing how incongruous some of the limitations 
may be, provided there be any that can take effect. Here, 

OJ 2 Bur. 921. CO ^ ^«*'' ^^^ 

fa J 4 Mro. C. C. 337. CO ^ -Ea#^ 500: 
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181 3. although the limitations to the son, and the grandson, and 
the first and other sons of the grandson, are all perfectly 
absurd, and must be inoperative, as applied to the rever- 
sion, yet the succeeding limitations would, in case of the 
extinction of male issue, have a subject to operate upon ; 
[ 197 ] but that might equally have been said in Goodiitie v. Miles ^ 
the limitation to the nephew might have taken effect when 
the daughters died (as they actually did) without issue. 
,, Indeed, there would be no room for arguing a case, in which 

none of the limitations could take effect; for that would be 
to say, the reversion passed, although it were so given, that 
.nobody could take it. 

In the case of Church v. Mundy^ (a) which came first 
before me, and was afterwards bel'ore The Lord Chancellor 
on an appeal, there being a devise, by p^eneral words, of all 
the testator^s real and personal estate, m trust for his wife 
for life, and, in case of her death without issue, then upon 
trust, immediately after the death of his wife, to release, 
assign, and convey, his said real and personal estate to his 
brother Charles Mundy^ I was of opinion, that a reversion, 
depending on an estate tail in Charles Mundy^ did not pass ; 
as the estate, supposed to be given to the brother after the 
wife's death, was one which the wife could not possibly take 
till after his death. It struck me at that time, that when a 
man limits estates in a particular manner, he is to be under* 
stood as speaking of such estates only as may by possibility 
at least go in that manner. The Lord Chancellor certainly 
expressed a difierent opinion ; and supported that opinion 
by some very cogent reasoning ; although, with reference 
to the possible result of an inquiry which he directed, he 
. did not conceive it to be then necessary absolutely to de- 
cide the question : but I think, that the decision of it against 
the heir at law, would have left untouched such a case as 
the present, or as that of Goodtitle v. Miles ; for his Lord- 
ship seems to have been much influenced by the considera- 
tion, that, if the brother had died before the testator, an 
[ 198 ] event which the will expressly contemplated, the devise 
would, at the moment of the testator's death, have had its 
complete operation in fiiivour of the wife ; as it certainly 
would, if a term, not expressed, were implied; namely, 
that the brother should have died without issue* 

It is obvious, how little resemblance that case has to one 
in which the testator sets out with a series of limitations, 
carried on through three generations of persons ; the ex- 
tinction of all of whom in his own life could not possibly 
have been in his contemplation : but now I shall suppose, 
that there never had been a case, in which general words, 
that would of themselves include a reversion, had been 

faj 12 Vei. 426. 
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controlled hj reference to subsequent limitations and pro« 1813. 
"Visions : still it would not follow, that this will should not 
be held to extend to the whole interest in the estates ; for 
here we have no general expressions to controU The Plain- 
tiff is not obliged to set some parts of the will in opposition 
to others ; but contends, that every disposition in the will, 
as well as every description in it, is applicable to the whole 
body of the estate* 

When a will purports to comprehend all estates, and an 
estate in reversion is to be struck out of it^ a part of the will ' 

is left inoperative : but here it is admitted, that the will, as 
a devise of the Sapperton estate, is perfecdy complete $ and 
that, as applied to the entirety of that estate, there is not 
any one part of it in the smallest degree at variance with 
any other part of it. The inconsistencies arise only from 
the attempt to confine it to that reversionary interest which 
the testator had in the estate; and the Plaintiff refers to the 
limitations, only to show the extreme improbability that 
the testator could mean to pass less than the plain words of ^ *? * 

the will purport to pass. It is said, that notwithstanding ^ ^ . ^ 

all the evidence, furnished by the will, of an intention to [ 199 ] 
pass the whole estate, it is yet apparent, that the testator 
could not conceive himself to have had the whole interest 
in it ; as, about six months after the execution of the will, 
he procured his son to join in a lease of it for sixty years, 
if either should so long live ; whereas, if he had thought 
himself tenant in fee, he could have granted a lease of any 
duration without his son's concurrence: but I do not see will, if ex- 
how, supposing extrinsic evidence to be at all admissible, trinsic evi- 
the will can be construed by matters posterior to its execu- uf^l^f^tiS 
tion. What he knew in 1790 cannot be determined by evi- ^^ ^^ \^ ^*^^ 
dence of what he knew in 1791. Whatever may have been itrued by tnat- 
the motive for joining his son in the lease, I very much ten posterior 
doubt, whether it could be, that he knew himself to be only J?^^^ «*^*^- 
tenant in tail, with a reversion in fee $ for, with all the ^^ 
anxiety which the will manifests, to keep the estate in the 
family as long as possible, by making his son and grandson 
tenants tot life, it is inconceivable, that he should not have 
acquired to himself the power of making those limitations 
effectual, if he knew, that, as things stood, they would be 
wholly inoperative. However, witn this supposed know- 
ledge of his real situation, he confirms his will, just as it 
stood. If, as it stood, it did comprehend the whole of this 
estate, the consequence would only be, that he chose pur- 
posely to confirm a disposition which he might at first have 
made through mistake. An assumption of power to give 
what a testator knows not to belong to him, is at least as 
much a ground of election as a disposition of what he has 
mistakenly conceived to be his own. Indeed, some Judges 
have thought, though, as I apprehend, erroneously, that it 



199 



Cases in Chancery; 




1813. 18 only when a person knows the estate he devises not to be 
his own, that the doctrine of election takes place. 

* If, according to the sound construction of the will, the 
estate, on which the question arises, be comprehended in it, 
it is immaterial whether it was by mistake or design that 
L ^^ J the devise was made. It appears to me, that this will does 
comprehend the entirety of the two estates of Sapperion and 
Pointon; and consequently, that the Defendant is as to both 
of them compellable to elect. But I do not think, that by 
merely having suffered a recovery of those estates, he can 
be considered as having made his election. 
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1813. 
Aug, 3. 10. 

Effect of the 
maxim, **Pen,' 
**denteUte 
** nihil innvoe- 
"Ittr/Mimited 
to the rirhts 
and parties in 
that suit; not 
absolutely an- 
nulling a con- 
veyance pen' 
dcnte lite (1) 

Therefore, 
a plea in bar 
to a bill by a 
purchaser 
from the De- 
fendant, with 
actual notice^ 
overruled. 

[ *201 ] 



METCALFE v. PULVERTOFT. 

IN this cause, ^a^ the Defendant Sarah Puhertojt 
pleaded in bar to the whole of the bill, that the Plaintiffs 
purchased pending a bill preferred by her against the vend* 
or, yames Richards Putvertofi^ to have the setdements car- 
riedf into effect; shortly after, a general demurrer to that 
bill had been overruled ; fbj and Mfith actual notice of the 
suit. 

Mr. Haalewoody in support of the Plea, (c) — ^ITiis plea 
is founded on the maxim, ^^ Pendente lite nihil innovetur.^^ 
fdj At Law, if the Defendant in a * real action, or a writ 
of mesne under the Statute, ("a J alien pendente brevi^ the 
purchaser will be bound by the judgment, {bj So, if the 
heir alien the land descended, pending the writ sued out by 
a specialty creditor, the land shall be charged in the hands 
of the purchaser : (cj the right to charge the land as real 
assets, being protected by the pendency of the suit. 

faj Reported on^tf, vol. i. 180. 

ChJ Putvertofi ▼. Pulvertofl^ 18 Ve9, 84. On the effect of transactions 
pendente Ute^ see Mewe v. JlfJ^amara^ FaUmer r. 0*£rien, 2 BaU U 
Beat, 186. 214. 

( ej The argument! Ex Relatione, 

fdJ Co. Utt, 344, b. 

CaJ p. 201. Stat. Weot, % 13 Edw, 1. c. 9. 

ChJ By Lord Jttn^, 2 P. WiU, 483» in Sorrel r. Carpenter, 2 Inst. 376. 

CO Co, Idtt, 102, a, b. 



f (1) Mitrray et oL v. BaUou et al, 1 Johns. Cha. Rep. 566. Murray ▼. Lylbum et al. 
8 Johns. Cha. Uep. 441.| 
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In Equity, the- Court will give effect to a decree for the 1813. 
Plaintiff, by compelling a re-conveyance from a purchaser, 
who has obtained the legal estate, after institution of the 
suit, though the full value was paid ; and he had no actual 
notice that a suit was depending, (d) Though, where lands 
are charged generally with debts, a purchaser, with notice, 
may, paying his purchase money to the trustee, (e) obtain 
from him a secure conveyance, a purchase, after a credit- 
or's bill filed, will be set aside : (f) equitable assets being 
equally bound by a suit in Equity, as legal assets in the 
hands of the heir, by an action of debt* A purchaser from 
an heir, for valuable consideration, without notice of a will, 
may, by plea or answer, protect himself from relief or dis- 
coverjL in a Court of Equity : (g) but, if a bill had been 
filed by a devisee against the heir, the will being establish- 
ed, the purchase pendente iitc^ though without notice, WQuld [ 202 ] 
afford no protection, ('a J 

2dly. Where a conveyance of an equitable estate only 
has been made by the Defendant pendente lite^ it is abso- 
lutely void is against the Plaintiff. If a mortgagor convey 
the equity of redemption, pending a bill of foreclosure, it 
is not necessary to' bring the purchaser before the Court by 
a supplemental bill ; nor can he maintain a bill for redemp- 
tion against the mortgagee. Ci>J The purchaser of an equi- 
table estate, while the suit is depending, is not a necessary 
party ; and none but a party can exhibit a cross-bill. The 
proposition, that he may institute an original suit against 
the Plaintiff, would unsettle the principle, which forbids the 
interposition of a new interest pendente lite. 

These Plaintiffs are entitled to no favour. They pur- 
chased with actual notice of the suit, for the manifest pur- 
pose of contravening the justice of the Court, and disap- 
pointing the suitor of redress ; by their bill, insisting on a 
better title and more extensive rights, than the party from 
whom they purchased. 

Mr. Leachy and Mr. Wakefield^ contra.'— \t is not univer- 
sally true, that an alienation by a Defendant, pendente lite^ 
is void as against the Plaintiff. A first mortgagee, being 
a Defendant, may convey to a judgment creditor, also a 

Cd) Tiemning v. Pagt^ Finch, 330. Sir Hob. JutUn*^ Case, cited by 
Lord Nottingham in Borne* ?. Cannings Chan, Ca. 300. Sorrel r. Car' 
penter, 2 P. fTtne, 482. 

fej Sugden, Law of Vend, snd Purch. 3d Ed. 372, and cases there re- 
ferred to. 

(yj Walker ▼. Smallwood, ^mb, 676. 

fgj Jerrard v. Sander*, 2 Ve§, jun. 458. Sec Mowe ▼. Teed, 15 Ve*. 
373. Leonard v. Leonard, 1 Sail U Beat, 323. 

fa J Garth v. Ward, 2 Atk. 175. 

fbj Biehep of Winehetter r, Beavor, 3 Vet. 314. Biihop of Wincheoier 
▼. Payne, 11 F<*. 194. 
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1813. Defendant in a suit by a second mortgagee; and the pur* 
^^"-v"^ chasrr pendente lite will hold against the Plaintiff, until his 
MsTCALTB judgment be redeemed : * Turner v. Richmond, (a) The 
p ^' argument, that an alienation by the Defendant pendetite lite 

r^JTom T* is absolutely void as against the Plaintiff, proves too muchs 
L ^^ J going to this extent ; that, though the bill should be dis- 
missed, the purchaser could not sue* The cases cited im- 
Eort no morethan that the suit may be carried on without 
ringing before the Court the i^^xtch^Atr pendente lite; and 
^ there is no authority, that another distinct suit may not be 

instituted : nor any instance where such a plea as this has 
been allowed. If the Plaintiff, in the first suit, does not 
think proper to give the purchaser an opportunity to file a 
cross-bill, is it reasonable, that all access to the Court^hould 
be denied him i Is he, before he can render his purchase 
avs^lable, to wait the convenience of the Plaintiff, who has 
an interest to protract the cause, and to delay his right? 
The Lord Chancellor ^ by dissolving the injunction, deter- 
mined in effect, that the Defendant might alien, (b) 

Mr. Haalewoody in Reply. — In Turner v. Richmond^ (c) 
the Defendant did not introduce a new party, by conveying 
the legal estate to a stranger. The judgment creditor was 
likewise a Defendant in the cause. And there is no rule 
which forbids a Defendant to fortify his tide by purchasing 
the legal estate. 

The purchaser may sue, if, and when, the bill is dismiss- 
ed : the interest, which was protected by the pendency of 
the suit, being then determined. The plea, not adverting 
to the merits, states the latest proceeding in the pending 
[ 204 ] suit, with reference to Lord BacotCa twelfth ordinance ; (a) 
which seems to require that the suit should have been car- 
ried on without any long intermission. The Court cannot, 
in the discussion of this plea, try the validity of the tides 
of the parties in the prior suit ; which may depend on a 
variety of circumstances, hitherto imperfectly disclosed. 



A\^. 10. The Vice-Chancellor. If this plea should be allow- 

ed, upon the supposition, that the mere institution of a suit 
operates as an injunction, .the effect would be singular, af- 
ter what has passed before The Lord Chancellor; refusing 
an injunction against making the conveyance, and having 



Ca) 2 Fern. 81. 

fh) Ptdvert^ v. Pulvertoft, 18 Vet, 84. 

fej Sec 11 F«. 200. 

raj p. 204. See Sacon'9 Law Tracts, (Oct. Ed. 1737,) p. 282.— "If 
'* tnere was any intermission of suit, or the Ck>urt made ac<}uainted with 
** the conveyance, the Coart is to give order upon the special matter ac- 
« cording to justice." See OnL Ch, (Bd. MeanL) p. ^ and note 20. 
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already granted the purchaser a receiver: {bj so far recog- 
nising the validity of the conveyance. I have taken some 
time to consider this case, not from any doubt upon it ; but, 
several authorities having been cited, for the purpose of ex- 
amining whether they reach the extent to which they have 
been pressed. 

The eflFect of the maxim, " Pendente lite nihil innovetur^^ 
understood as making the conveyance wholly inoperative, 
not only in the suit depending, but absolutely, to all pur- 
poses, in all future suits, and all future time, is founded in 
error. If that maxim could be carried so far, it would pro- 
duce this consequence ; that if the suit, instituted by the 
wife against her husband in this case, failed, and the pur- 
chaser instituted a new suit to avail himself of his pur- 
chase, he could have no benefit of it in Law or Equity; be- 
ing null and void, when executed. These expressions must 
be taken in a qualified sense ; and the true interpretation of 
this rule is, that the conveyance does not vary the rights 
of the parties in that suit; that it gives no better right, 
having no effect with reference to any beneficial result 
against the Plaintiff in that suit ; and it is very reasonable, 
that the litigating parties should 'be exempted from the ne- 
cessity of taking notice of a title acquired under such cir- 
cumstances. With regard to them, it is as if h had never 
existed : otherwise suits would be indeterminable ; if one 
party, pending the suit, could, by conveying to others, cre- 
ate a necessity for introducing new parties. The voluntary 
act, therefore, of the Defendant, conveying to another, can- 
not vary the situation, or affect the rights, of the Plaintiff. 
The lis pendens is presumptive, if not actual, notice; and 
the purchaser is in the same situation in which the vendor 
stood ; upon this plain principle, that the suit is to be de- 
cided according to the state of things when it was insti- 
tuted ; and the rights, however they may be varied by 
death. Bankruptcy, &c. cannot be affected by the voluntary 
act of either party. 

This ia the principle running through all the cases both 
at Law and in Equity. In a real action, notwithstanding a 
conveyance pending the suit, the Defendant is treated, with 
reference to the execution, as if he remained a party. So 
upon the writ of mesne, in the second Institute, faj The 
judgment in the real action will overreach an alienation 
pending the writ : as, if the alienation had any effect to de- 
feat the judgment, it would have all the effect I have stated. 
The authorities establish this proposition, that alienation, 
pending a. suit, gives no new right, and does not vary the 
rights of the litigating parties : the alienation of the De- 
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Purchaser 
pendente lite 
from the De- 
fendant in a 
real action 
bound by thp 
judgment. 

So upon a 
writ of mesne 
under the Stat. 
Wettmintter 2^ 



C6J ^nte^ vol. i. 180. 



CaJ 2 Inat 376. 
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1813. fendant for the purpose of that cause has no effect as against 

»>->-^ the Plaintiff; who is entitled to proceed, as if no such title 

MiTCAui existed : and it would be extraordinary, that in another suit, 

'^' with other parties, for other purposes, it should not be so 

PuLTiBTorr. considered ; depending upon the rights to convey and to 

purchase, and the consequent propriety of that suit. 

There is no instance of offering this as a bar ; and the 
reason is obvious. This is in the nature of a cross-bilU 
The purchaser could not have the benefit of his purchase 
in the suit depending; if at all, he could only be introduced 
as a Defendant. If he had a right to purchase the hus- 
band's interest, he must, to obtain the benefit of his pur- 
chase, institute a suit himself to have the contract carried 
into execution. If the wife succeeds in the suit against her 
husband, the purchaser must ultimately fail : but, if her bill 
should be dismissed, he may enforce his contract against 
the husband and the trustee ; and may call for the legal es- 
tate. He is not to wait until the suit, depending between 
the husband and wife, shall be disposed of; but has a right 
to file a bill for his own object ; to which the pendency of 
the other suit cannot be pleaded. 

The principle is so clearly stated in some of the cases, 

•that it is unnecessary to go through them all. In the most 

recent one. The Bishop of Winchester v. Payney (a J The 

Master of the Rolls^ in his clear and luminous manner, 

states precisely the proposition upon which I put thitf case ; 

that, though ordinarily the decree binds only the parties to 

the suit, he who purchases during the pendency of the suit 

is bound by the aecree that qiay be made against the per- 

[ 20f ] son from whom he derives title : as between the litigating 

parties, any person coming in by conveyance, pending the 

duit, is bound by the right of him from whom he takes : 

as to them, it is as if no such title existed ; referring to the 

case put by Lord Hardwicke, faj in Garth v. fVardy of an 

Auignee of assignment of the equity of redemption pending a bill for 

t^e equity of redemption, putting the assignee upon the same footing as 

pendX^ a'suit *^ Person from whom he obtained the assignmenu 

for rtKkmp- One of the strongest cases is Walker v. Smaltwood; fbj 

tion bound by that the purchaser of an estate, charged with debts, pend-* 

the decree. jng a suit by creditors, is bound : but the concluding pas- 

of an^esiate^ ®*8® ^^ Lord CamdetCs judgment, declaring, as a general 

charged with rule, that an alienation pending a suit, is void, must be un- 

debts, pending derstood. with reference to the subject he is speaking of, 

ditoii^bouml "^^ absolutely. In The Bishop of Winchester v. Beavor^ 

by the decree. TO Lord Ahanley*s opinion is merely that an attempt to 

' introduce a new encumbrance to the prejudice of the liti- 

CaJ 11 re*. 197. f^J p. 207. 2 Mk, 175. 

CbJ Amh, 676. fO 3 Fet. 314. 
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gating parties, by a judgment confessed after the bill filed, 1813. 
"would not do. Sorrel v. Carpenter ^ (d) Turner x* Rich- 
mond^ (e) and the obscure case in Chancery Casea^ (f) do 
not go further than avoiding the conveyance, with refer- 
ence to the suit depending, not to all purposes. 

These are the principal authorities referred to; and not ^f^^^^f 
one of them carries the doctrine to the extent, that this can ^^ ^^ bill of' 
fane set up as a perpetual bar to any new suit; whatever may foreclosure 
be the result of the other; TJie purchaser stands in this suit ineffectual 
tipon his clear right against the husband ; * not interfering ^^"'ff^ 
with the other ; or in any way varying the rights of the p ^ ^^ , 
"wife : the latter suit not affecting the rights of the parties * ^^ ■■ 
litigant in the former, is consistent, and may proceed with 
h; and the mere pendency of that suit is not a bar. to any 
relief to which this Plaintiff may be entided. 



Tlie plea was overruled. 

(dj 2 P. mu. iSZ f e J 2 Vetn. 81. CD Ch, Co. 300. 



THE ATTORNEY-GENERAL v. GEE. isis. 

Jhtg 11. 
ONE of the Relators, being a Peer, was proposed as the A Peer not 
Receiver, to act without fees. to be the Bc- 

Mr. Hart, for the Relators. ««*^»- 

Sir Samuel Romilly, for the Defendants^ did not oppose 
the propoaition ; but suggested, whether a Peer could with 
propriety be appointed a Receiver ; as the same remedies 
cannot Jbe bad against a Peer as against a Commoner. 

The Lord Chancellor said, there is an objection to ap- 
pointing a Peer Rec.eiver ; in many instances a Receiver 
may be committed, (l) 

Another of the Relators was therefore appointed. 

(1) havU^ T. Cracrafif 14 Vet. 143. The duties of a Receiver, so hx 
18 they are prescribed by positive order, will be found, Ord. Ch, (Ed. 
Beam,) 4M. 461. 
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• 1813. 
Aug. 11. 

No right to 
the Bankrupt's 
allowance by 
pajrment of 
dividends to 
the joint cre- 
ditors under 
the usual or- 
der for a dis- 
tribution of 
the joint es- 
tate under se- 
parate Com- 
mission. 



FARLOW, Ex parte. 

UNDER a separate Commission against one partner, 
the usual order was made for distinct accounts, and a dis- 
tribution of the joint property to the joint debts. The joint 
estate having paid in dividends 18«. in the pound, and the 
separate estate 2«. the Bankrupt presiented a petition, pray- 
ing his allowance under the Statute ; Ca) which, having 
been dismissed, (bj was again mentioned. 

Mr. Cooke C Amicus CtcriseJ said, that the joint credit* 
ors, being admitted under a separate Commission by order^ 
were considered as coming in under the decree of a Court 
of Equity, not under the Statute. 

The Lord Chancellor said, he had looked into the Sta* 
tutes ; and was satisfied, that he was right in refusing the 
allowance. 

CaJ Stat. -5 Geo. 2. c. 30. 8. 7. 

ChJ Ex parte Farlcrw^ 1 Rote, 421. See the cases collected by Mr. 
Ro$ei and Mr. Chri9tian*$ observauons, 1 CkritHan^t Bank. Law, 137, &c. 
Jlolmet, Ex parte, po»t, yol. iii. 137, and 2 Rote* 9 Bank. Ca. 95. Powell, 
Ex parte, 1 Madd, 68. 



HARRIS, Ex parte, faj 



[ 210 ] 
1813. 

r*^ • • t UPON the petition of the Assignees under a Commts- 
Comm^s^onof*'^" of Bankruptcy against ^aw*i?y and Aldrich^ praying 
Bankruptcy liberty to prove against the separate estate of Ram^et/^ a 
debt of 1082/. the Commissioners were directed to inquire, 
whether Ramsey^ without the knowledge or privity of Aid- 
richy and with the fraudulent intention to increase his se- 
parate estate, took that sum of money out of the joint es- 
tate, (l) 

The Commissioners having certified under that refer- 
distinguisSd ^^*^®» ^^^^ Ramsey tpok that sum from the joint estate with- 
from contract; 

as by an act against the expressed or implied contract, and without the expressed or 
implied authority of the co-partner ; as by over<^rawing, to increase th^ separate es- 
tate; or under circumstances implying fraud; as for private purposes, without the 
knowledge, consent, privity, or subsequent approbation, of the other ; inferred from his 
giving the whole control to* his partner. 

faj 1 ReteU Bank. Ca. 437. S. C. 
(1) 1 R9$e*t Bank* Ca. 129. S. C. 



no proof for 
either the 
joint or se- 
parate estate 
against the * 
other, unless 
the debt arose 
by fraud, as 
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out the knowledge or privity of Aldrich^ but not with the 1813. 
IrauduleAt intention to increase his separate estate, another ^**v-^ 
reference was directed to them, to inqaire, whether Ram*- Harhs, 
9ey^ with the privity, contract, or subsequent approbation, ^^P^^^*- 
of AUrich^ took that sum from the joint estate to increase 
his own separate estate. 

The Commissioners, by their second certificate, stated, 
that the terms of the partnership were settled by a deed ; 
declaring, that all money, belonging to the joint estate, re- 
ceived by either of the partners, should, once a month at 
least, be paid into a particular Bank ; and that each might 
draw out .50/. a month, but no more, for his respective use; 
that Rataaey generally received, and made, payments on 
account of the partnership ; and generally paid the cash re« 
ceivad on the partnership account into his O'^tn Banker's, 
who was not the Banker of the partnership, on his own ac- [ 211 ] 
count; xhzlAldrich sometimes received money on the part- 
nership account; and generally paid what he so received 
iato the account of Ramsey^ at his Banker^s ; and occasion- 
ally both received money on the partnership account with- 
out paying it into a Banker's. The partnership had no ac- 
count with any other Bank than that appointed by the deed. 
Ramsey paid in to the same account with his own Banker 
all money received on his separate account; and made no 
distinction in his drafts. Aldrich kept the 'partnership books; 
and the Banker's book was always open to his inspection. 
Ramsey generally cdinmunicated to him the partnership re- 
ceipts and payments, that he might make the account. The 
sum of 1082/. was the balance due from Ramsey at the time 
of the Bankruptcy. Neither of the Bankrupts was aware 
until the accounts were made up by an accountant, that 
Ramsey had paid less than he received. The certificate 
concluded by stating, that Ramsey did take the sum of 
1082/. from the joint estate, and not with the privity, con- 
tract, or subsequent approbation, of Aidrich^ or with the in- 
tention to increase Ramsey^s separate estate. 

Mr. Montagu^ in support of the Petition^ argued, that all 
these cdises were consifdered by Lord Thurl&w in the Bank- 
ruptcy of Lodge and Fendal; (a) and the rule was perfect- 
ly settled ; the Commissioners having come to the conclu- 
sion, that this sum was taken from the joint estate without 
the privity of the co-partner, and not by contract, the legal 
inference is, that it was taken by fraud ; being a violation [ 212 ] 
of the covenanted rights of the other partner. 

Mr. Cullen^ for the separate Creditors of Ramsey, — 
Lord Hardwickey in these cases, permitted proof against 

fa J Ex parte The Atrigneet of Lodge and Fendal^ 1 Vet, jun. 166. 
The petition was afterwards dismissed by Lord Thuriowt as not amount- 
ing to a case of fraud. Ex parte Bataon, 1 Cook^i Bank. Law» 534^ 
(Ed. 6. 561.) See Ex parte YongCi poit, vol. iii. 31. 
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1813. the separate estate, upon the mere fact of drawing out of 

^■^v*-^ the joint fund. That, however, has since been hrfd insuf- 

Habris, ficient; and now the money must appear to have been taken 

Ex parte. ^^ jjj fraud of the other partner : but, though the want of 

knowledge is prima facie evidence of fraud, that is not a 

necessary conclusion; and it is negatived by the Certificate 

of the Commissioners. 

The Lord Chancellor. There has long been an end 
of the law which prevailed in the time of Lord Hardwicke; 
whose opinion appears to have been, that, if the joint estate 
lent money to the separate estate of one partner, or if one 
partner lent to the joint estate, proof might be made by the 
one or the other in each case, (a J That has been put an 
end to, among other principles, upon this certainly ; that a 
parser cannot come in competition with separate creditors 
of his own ; nor, as to the joint estate, with the ioint credit- 
ors. The consequence is, that if one partner lends 1000/* 
to the partnership, and they become insolvent in a week^ 
he cannot be a creditor of the partnership, though the money 
was supplied to the joint estate : so, if the partnership lends 
to an individual partner, there can be no proof for the joint 
against the separate estate : that is, in each case no proof 
to affect the creditors ; though the individual partners may 
■ certainly have the right against each other. 
[ 213 ] The opinion of Lord Talbot seems also to have been in 

favour of this proof : fa J but in and previously to the year 
1790, great discussion took place at this Bar; the result of 
which, according to Lord ThurlovPs opinion, was express- 
ed particularly m the case of Dr, Feudal and Lodge, (bj 
The former, a physician, embarked a very large property, 
his whole fortune, in a partnership with Lodge^ whom he 
permitted to have the whole management; and, a Bank- 
ruptcy ensuing. Lord Thurlow held, that, as it was with the 
knowledge and permission of Feudal that the whole manage- 
ment of the property was with Lqdge^ he was authorized to 
do as he thought fit with the partnership property ; and 
Feudal therefore must abide the consequences of what had 
been done most improperly, but under his own authority, 
most imprudently given; and there could therefore be no 
proof. The law has been clear, from that time, that, to 
make out the right to prove by the one estate or the other, 

faj Ex parte ffunter, 1 Cook^i Bank. Law, 530, (Ed. 6. 587.) 
CaJ p. 213. Ex parte Blake, 1 CooheU Bank . Law, 533, (Ed. 6 560.) (1) 
CbJ Ex parte The AttigneeM ^f Lodge and Fendal, 1 Vee.Jun, 166. Ex 
parte Battm^ 1 Cooke'M Bank. Uw, 534, (Ed. 6. 561.) 

(1) Cited by name, Ex parte Brake, 1 Atk, 225. See ZorJ Craven r. 
Widdews, 2 Ch. Ca. 139. 2 Gh. Rep. 117. 
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it must be established^ that the effects, joint or separate, 1813. 
have been acquired, by the one or the other, improperly and *— v-— ' 
fraudulently, in this sense, that they have been ac((uired Habris, 
under circumstances from which the law implies fraud ; or ^* P^f^' ^ 
in this sense, to increase the separate estate of one partner, 
that he meant fraudulently to increase his own means out 
of the partnership estate. Lord Thurlaw, by ** fraud,^' in- 
tended to express what he thought necessary to distinguish 
that from taking by contract, or loan, or without the express 
or im|died authority of the other partner; and that such act 
would amount to fraud. 

Upon this case I formerly expressed my opinion ; and I [214 3 
now lay down, that, if, in either the expressed or implied 
terms of an agreement for a partnership, there is a prohibi- 
tion of the act, and it is done without the knowledge, con- 
sent, privity, or subsequent approbation, of the other .part- 
ner, before the Bankruptcy, and tq the intent to apply part- 
nership funds tq. private purposes, that is prima facie a 
fraud upon the partnership. To illustrate this, I will put 
the simple case of a partnership between two ; and by the 
articles, all the money is to be paid in, to their joint names, 
at a particular Bank, and they are prohibited from drawing 
out more than 50/. a month each, for individual purposes ; 
that during the month of yanuary^ they mutually observed 
those articles, by paying in; and on the \st of February y 
one, instead of 50/., draws out 550/. ; and upon the next day 
a Bankruptcy happens : if 'it is made out, that this over- 
drawing was for private purposes, and without the know- 
ledge, consent, privity, or subsequent approbation, of the 
other, as it was for private purposes, and therefore must 
be for the increase of the individual's estate, and as it was 
arainst the covenanted rights, or rather the prohibitions, 
affecting both, and without the knowledge, consent, privity, . 
or subsequent approbation, of the co-partner, it is as much 
a fraud, within Lord Thurlow^s rule, as if, according to the 
expression I am informed I formerly used, he had stolen 
the property; On the other hand, in every case, all the 
circumstances must be attended to ; and, as there may be 
a variation of circumstances, so there necessarily must be 
in the conclusion of law. This case, for instance, upon the 
circumstances stated by the report of the Commissioners, 
appears to require more consideration, before I can say it 
falls within the rule. All, that I can collect, is an agree- 
ment, that whatever is received on the joint account shall 
be paid into the Bankers in their joint names : but it is ad- 
mitted upon the report; that no such thing was ever done : [ 215 ] 
on the contrary, Aldrtch permitted all that Ramsey received 
to be paid into a Bank in the name of Ramsey alone ; and 
even what was received by Aldrich himself was paid in by 
him in Ramsey^s name* Then it is clear, that subsequent 
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conduct between partners may raise a different contract 
^— V— ^ from the original articles. Upon this report, nothing ap- 
HARBity pears to have been ever paid in in the name of both. I am 
Ex parte, ^jjgQ authorized to say, that Aldrich^ for some reason, so far 
thought it right to depart from the stipulation, that he put 
the whole funds of the partnership in the power oi Ramsey 
It appears, that the money being in the Bank in the name 
of Ramsey alone, is there throughout by the authority of 
Aldrich; and by his authority, Ramsey alone draws. There 
is no over-drawing suted by the report. The utmost I caa 
collect is, not over-drawing, but non-payment into the Bank: 
but how does that vary it I If Ramsey^ by the authority of 
Aldrich^ paid in the whole, and therefore had the whole do« 
minion over it, is it material, that in one case that dominion 
was to be exercised by Ramsey over money at the Bankers, 
in the other over money in his own hands, not paid in ; but 
which, when paid in, would have admitted the same appU« 
cation ? This is much nearer the case of JLodge and Fendal 
than any that have occurred : the necessary effect of the 
transaction being to give the dominion over the whole fund 
to one ; and the other must be taken to hi^ve consented to 
that dominion. 

Therefore, though the non-application of this joint pro- 
perty, according to the- articles, was without the knowledge, 
privity, consent, and subsequent approbation, of the part- 
ner, yet the facts, by reason and in consequence of which 
that application was made, were* with that knowledge, con- 
sent, &c. In this view of the case, upon the facts st2|ted, 
[ 216 ] there is great difficulty in admitting the proof. If any in- 
quiry can be suggested, that can affect the opinion I have 
expressed, I will not refuse it: but upon these facts, I think 
this within the case of Lodge and Fendal. (a) 



'(^aj Ex paru Twgtf.poMt^ vol. lii. 31. 



1813. MACHELL, Ex parte, (l) 

Aug, 13. 

Proof of THE house of Williams and Wilcox^ of Liverpool^ being 

^ra1^^La"e ^"^^^^'^^^ ^° ^•^^'^ Bankers, Devaynes and Co., in the year 
CommlMUm, ^ 1^06, assigned a moiety of three ships, as a security for the 
where Uiere' debt ; and a registry was made in the joint names of the 
» no joint et» 
Ute. 

Liability to repairs of a ship, upon the registered title; though without actual notice ; 
M if registered under a geneni direction to an agent to take an effectual security: 

(l}li2ofe'f Bank. Ca. 447. 
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two houses. The petitioners, in 1809, furnished supplies 
for the outfit of the ships. In 1810, the house of Devaynes 
and Co. became Bankrupt ; and, soon afterwards, IVtUiama 
and Wilcox ; having previously assigned their shares to 
Satson and Co. The ships having been sold, and the pro- 
duce divided between Batson and Co. and the Assignees 
under the Commission against Devaynes and Co., the peti- 
tion prayed that the petitioners may be admitted to prove 
a debt of 2319/. for the supplies furnished by them, under 
the Commission against Devaynes and Co. 

Mr, Hart^ and Mr. Montague^ in support of the Petition. 

Sir Samuel Romilly^ for the Assignees^ resisted the peti- 
tion ; contending, that the Bankrupts, having been register- 
ed as owners without their consent, werQ not liable. 



1813. 

MACHBUy 

£x parte. 
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The Lord Chancellor. These houses stand upon the 
face of the registry as the persons interested in the ship ; 
and, putting out of consideration the fact that the credit 
was given to Williams and Co. alone, prima facie the per- 
sons upon the registry are liable. I take the fact to be, 
that there is no joint estate except these shares of ships. It 
is said, the name of Devaynes and Co. was put upon the re- 
gistry without their knowledge. It may be so ; and yet it 
might be within their knowledge, in a sense making them 
liable as owners ; as, if their agent was directed to take an ef- 
fectual security, his duty required him to have their names 
upon the registry ; and if so, it would be very difficult to 

say, they had not possession of the ship ; the possession of Po»»c«»on of 

•'•' t.»-.i. • fii *oine owners 

some owners bemg the possession of all. the possession 

There is a right, therefore, to make this proof against of aU. 

the separate estate of Devaynes and Co. ; but I would not 

refuse an issue, whether these persons, or any of them, are 

liable with any other persons, and whom, for the repairs of 

the ship. My opinion is, that they are liable. Take the 

order; with the declaration, that it appears there is no joint 

estate of the two houses, ^aj 

faj See the note, 16 Vei, 194. n. (^a^ to Ex parte Taitt, Ex parte 
Jone'i. Ex parte Taylor, 18 Vet, 283, 4. 
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1813. CANHAM V. JONES. 

June 73, ^ 

No exclusive THE .bill stated, that Isaac Swainson, deceased, was, for 
jeSt not pro- " ^P^^^^s of thirty years before his death, the sole proprie- 
tected by Pa- tor of the secret or recipe for preparing the medicine called 
tent, prevent- Velno*8 Vegetable Syrup; which he had purchased for 
'^^^ ^'Jaon ^?^'* '. ^^ **y **** ^*^^ bequeathed to the Plaintiff; who, 
undcr^tl^"^" since his decease, continued to make the same preparation, 
same title, not as specified by the recipe ; and made great profit ; and 
assuming the woiild have made much greater, if the* Defendant had not 
racier^f thl^' ™P^*^^ ^^ ^^ public a spurious composition under the 
Plaintiff. 9»m^ n^me. 

. The bill further stated, that the Defendant, having been 
a servant of Swatnsony was employed by him in the prepa- 
ration of the Syrup : but the complete composition was ne- 
ver prepared by the Defendant; other essential ingredients 
being introduced by Swainson himself, in the presence of 
the Plaintiff alone ; the secret or recipe being known to no 
other person : that the Defendant, being discharged from 
his service, had made, and advertised for sale, a spurious 
preparation, under the name of V.elno's Vegetable Syrup ; 
stated, by him to be the same medicine in composition and 
quality as that made by Swainson and the Plaintiff; the 
Defendant's advertisement certifying, that the ^medicine, 
prepared by him at his residence under the name of Velno^s 
Vegetable Syrup, is precisely the same with that made and 
sold by the late Mr^ Swainson ; and frequently, by adver- 
tisements and hand-bills, and also verbally, using the names 
of Velno^ Swainson^ and the Plaintiff, in various ways, in 
[ 219 ] order to recommend and promote the sale of the said me- 
dicine to the prejudice of the Plaintiff. 

The bill prayed an account and injunction, &c« 
To this bill the Defendant put in a general demurrer for 
want of Equity. 

Mr. Leach^ and Mr. Shadwell^ in support of the Demur- 
rer. — The purchase of this recipe being stated in the bill 
to have been made thirty years ago, there is no pretence for 
an exclusive right against all the world. Had the Defend- 
ant really, as the servant of Swainson^ acquired a know- 
ledge of this medicine, what was to prevent his using it? 
The bill, however,. states his to be a spurious composition; 
if it is so, though an imposition on the public, it can give 
the Plaintiff no right to an account. The bill is altogether 
destitute of Equity. An exclusive right by Patent (a) is 

fa J Stat 21 /«?. 1. c. 3. 
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oot asserted; and canDot be intended. The jarisdiction 1813. 
must be founded on the violation of a legal right : but no 
such right is stated ; and there is no instance of an action 
on such a case as this. In Southern v. HoWy stated in 
Popham^ (b) th^ allegation was, that the cloth sold was of 
an inferior quality ; not merely, that the name was used* 
Fraud is the ground of all those cases. The allegation of 
this bill is not, that the article was of inferior quality : ac- 
cording to Dr. Paley^ ^^ spurious" meaning different^ not 
ivor^e. 

Mr, Harty and Mr. Corwptr^for the PImntiff. — Swmmon [ 220 ] 
acquired a right to make use of a particular name ; which 
once occupied, the exclusive right is a necessary conse- 
quence ; as in the instance of the title of a newspaper ; and 
there is no limit to it. The allegation of this bill amounts 
to fraud ; that the Defendant, having only a partial know- 
ledge of the medicine, acquired as the confidential servant 
of Swainson^ represents falsely, that his is the same com- 
position ; injuring the Plaintiff, by injuring the character of 
his medicine ; selling a spurious composition by the same 
name as that to which the Plaintiff had acquired the exclu- 
sive right. The capacity to maintain an action is not es- 
sential to this jurisdiction ; which stands upon false repre- 
sentation, producing injury, aggravated in this instance by 
breach of trust. In Sedon \ ..Senate^ about two years since, 
the Defendant, hs^ving sold a medicine to the Plaintiff, set 
up another, under a similar description ; and, in his adver- 
tisement, adopted verses which had been attached to the 
original medicine. The Master of the RoHa^ sitting for The 
Lord Chancellor y following Hogg^ v. Kirby^ (a J granted 
an imunction, though the Plaintiff had no Patent. 

Mr. Leachy in Reply. — The ground of all these cases is, 
that persons, meaning to deal with one man, are, by fraud, 
induced to deal with another ; and those authorities would 
have applied, if the Defendant had advertised Jiis ware- 
house as ^^ CanhanCa warehouse for the sale of Velno^s Ve- 
** getable Syrup :" but he merely represents, that he sells 
as good a medicine under this description as Canham^ mak- 
ing no other use of his name than by entering into compe- 
tition with him. 

The Vice-Chancellor. This bill proceeds upon an [ 221 ] 
erroneous notion of exclusive property now subsisting in 
this medicine ; which Swainsony having purchased, had a 
right to dispose of by his will; and^ as it is contended, to 
give the Plaintiff the exclusive right of sale. If this claim 
of monopoly can be. maintained, without any limitation of 
time, it is a much better right than that of a Patentee : but 

fbj Poph. 144. f aj 8 res. 215. 
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the violation of right, with which the Defenddnt is charged, 
does not fall within the cases in which the Court has re- 
strained a fraudulent attempt by one man to invade an- 
other's property ; to appropriate the benefit of a valuable 
interest, in the nature of good-will, consisting in the cha- 
racter of his trade or production, established by individual 
merit : the other representing hnnself to be the same per- 
son, and his trade or production the same ; as in Ho^g' v. 
Kirby jT C<^J combining imposition .on the pubHc with in- 
jury to the individual* 

This is not that sort of case. The observation is correct, 
that the bill, stating the Defendant's medicine to be spuri- 
ous, asserts it not to be the same as the Plaintiff's. The 
Defendant does not hold himself out as the representative 
.of Swainson^ setting up a right in that character to the me- 
dicine . purchased by him; but merely represents, that be 
aefls, not the Plaintiff's medicine, but one of as good a 
quality. He is. perfectly at liberty to do so. If any ex- 
clusive right in this medicine ever existed, it has long ex- 
pired. 

The foundation of this bill, therefore, the exclusive right 
asserted by the Plaintiff, failing, all the consequential relief 
falls with it ; and the demurrer must be allowed. 



CaJ 8 r«9. 315. See fVUhini r.^iwh 17 Vet. 422. 
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1813. CHALMERS v. STORIL. 

March 15. ' 

General dis. ALEXANDER J EKriL CHALMERS, by his will, 
potiiion by dated in October^ 1810, disposed as follows : 

" I give to ray dear wife Anna Maria Chalmers, and my 
*^ two children, namely, my daughter Anna Maria Chah 
^^ mers and my son John Chalmers, all my estates whatso- 
„ " ever, to be equally divided amongst them, whether real 
5Sc*te8?ator'» " °' personal, making no distinction in favour of the male, 
esutes, real ^^ a® it is my intent mat my daughter shall have an equal 
or personal, to "share with my son of all my property, after paying the 
t '* Thfld™!! " foWowing legacies ;" specifying two annual sums to two 
to be equally persons for life, and at dieir deaths to devolve to his chil- 
dividedamong* dren equally. The testator then specified the property be- 
tbem, aubject 

to Annuities, on deatb, to devolve to his children equally: the portion of the wife upon 
lier death to his children equally, upon their deaths before her, their portion 1o her 
during life, with a limitation over upon the death of all, without issue oi the children: 
whether an esUle for life, or absolute to the wife, Qnery, 

Widow put to election between dower and interests under a will; to be first i 
twined. 



will not re- 
strained by a 
defective ape* 
ciBcation. 
General dts- 
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queathed by him as consisting of freehold ground^rents, 1813. 
ntoney on mortgage, American Bank Stock, an estate in 
America^ Sec. and proceeded thus : 

^^ It is my farther will and intention, that in case of the 
^ death of my dear W]f« Anna' Maria Chaimers^ the portion 
^ or part herein before bequeathed her shall descend to my 
^ two children equally, and in the event of both their deaths 
" before her, that she shall enjoy during her life the portion 
^ or parts left or bequeathed by me in this instrument unto 
^ them, and in the event of the deaths of my said dear.wife 
^' and two children (that is to say, supposing my two chil- [ 233 ] 
^ dren now infants die without issue) it is my further will, 
^ that my mother and sister Francina before mentioned 
'^ should inherit after them the whole of the said properties 
^ during their lives, and at their death that it should go in 
" regular descent to the children of my sisters. "The tes- 
tator appointed his wife and the Defendant Storil his exe- 
cutors. 

The bill, contending, that the Plaintiffs, the two infant •« 

children, were entitled each to one full third part of the 
clear residue of the testator's real and personal estate, and 
that the Plaintiff, the widow, was entitled to the other third 
for life, with remainder to the two children, in case they 
survived her, and that the widow ought to be put to her 
election as to her right to dower, prayed, that the will may 
be established, &c. 

Sir Arthur Piggottj and Mr. Culkn, for the Plaintiffs. 

Sir Samuel Romilly^ and Mr. Johnson; Mr. Parker^ Mr. 
Abercrombie^ Mr. Horne^ Mr. Roupelly and Mr. Treslove^ 
for the several Defendants. 

The Master of the Rolls. As to the question, whe- 
ther the whole personal estate passes by the will, my opinion 
is, that it does. The testator gives all his'estate whatsoever, 
whether real orpersonal, to be divided between his wife 
and children. The subsequent enumeration of the articles, 
of which he supposed his property to consist, does not limit 
the gift tathe particulars specified. Intending to give every 
thing he c<9Uld, he has incorrectly stated what he had. In 
the case of Bridges v. Bridges^ cited by Mr. Roper (a) [ 224 ] 
from Viner^ the words were more restrictive: "viz." being 
immediately added to the gift of the remainder of his es- 
tate : but Lord King^s opinion was, that the words follow- 
ing the "t?f2." did not restrain the preceding geQeral words, 
but were added by way of enumeration, or description^ of 
the chief particulars whereof his estate consisted : which 
construction was strengthened by the words immediately 

f aj 3 Bnper an Legatict^ 387. 8 Vin. Tit. Devis^ 395, PL lj3. 
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181^. follofwing, appointing his son sole executor ; and, when the 
testator disposed of the remainder of his estate, it was 
plain that he did not intend to die intestate as to any part 
of it. 

Here the testator disposes of the whole of his personal 
estate ; and therefore does not mean to die intestate as to 
any part of it. 

As to the interest the widow takes, whether absolute or 
for life only, upon the whole will that is a very doubtful 
question. With regard to the real estate, it is a mere legal 
question; and, being doubtful, ought to receive the decision 
of a Court of Law ; and t shall suspend my decision as to 
the personal estate in the meantime. 

As to her right to dower, whether she took under the 
will an absolute interest, or for life only, it is a case of elec- 
tion ; the claim of dowet being directly inconsistent with 
the disposition of the will. The testator directing all his 
real and personal estate to be equally divided, &c. the same 
»• equality is intended to take place in the division of the real 

as of the personal estate ; which cannot be, if the widow . 
first takes out of it her dower, and then a third of the re- 
maining two thirds. Further, by describing his English 
[ 225 ] estates, he excludes the ambiguity which'Lord Thurhw^ m 
Foster v. Cooie, faj imputes to the words " my estate," 
as not necessarily extending to the wife's dower. 
General ex- Here the testator says, the property thus bequeathed by 
"e8tate*'*in'i[ **™ consists of these particulars. It is therefore the pro- 
will not neces- pc<ty itself, thus described, that is the subject of the devise ; 
sarily extend- and not what might in contemplation of law be the testator's 
iny to dower, interest in that property. This is therefore a case of elec- 
tion ; biit, before she can be compelled to elect, she is enti- 
tled to know what she has a right to under the will. As to 
the estates out of this Kingdom, I cannot decide what she 
is entitled to in them. 



A case was directed; 

fa J 3 Sro. C. C. 347. 
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D'AGUILAR V. DRINKWATER. (1) "J^^* 

PETES DRINKWATER, by his will, dated the 1st of July l. 

?une^ 1801, after making a large provision for his two sons, 1813. 
*homas and John^ gave to them and to his son-in-law, '^"•^* *• 
John Pemberton Heywood^ 20,000/. upon trust to place the J?*"" u^ 
same out at interest, upon real or Government securities, ^^ wiih'con- 
and pay and apply the interest and dividends, or so much sent of a trus- 
thcrcof as they or the survivors, *or survivor, should think tec under a 
fit, for the mamtenance and education of his daughter Eliza ^*^» ^^'^ # 
Drinkwater; and, if she shall attain the age of twenty-one absohiiely,but 
years, before she marries, then from the time of her attain- in general' 
ing such age, until she shall marry, to pay to her for her ternw; that 
own use,, the interest and dividends of the said sum of ^V|??*^ /|®* 
20,000/. ; and if his said daughter shall happen to marry, \f^y of"any^- 
whether before she attains the age of twenty-one years, or rangement by 
after, without the consent in writing of his said trustees, or the co-trus- 
such of them as shall be then living, first had and obtained, ^-^J^ *, J^ 
then he gave the said sum of 20,000/. and the interest there- tlement ; hav-' 
.of, to his said trustees, or such of them as shall be then ing previously 
living, to be by them, or such of them as shall be then liv- encouraged' 
ing, settled and applied in such manner, for the separate ^^PJJJ^*}^' 
use and benefit of his said daughter and her issue, as to fraud was not 
them, his said trustees, or such of them as shall be then imputed, hav- 
living, shall seem proper, without being in any manner ac-r *"?* P?**P**^ 
countable to her or any husband she may happen to marry, ^^ forffeitlS^ 
respecting the same; and he declared that the same shall r #226 1 
be in no respect subject to the debts, control, or engage- *• -* 

ments, of any husband his said daughter shall so marry ; 
and in case his daughter shall never marry, then* that his 
said trustees shall pay to her the interest, dividends, and 
yearly produce, of the said sum of 20,000/. during her life ; 
and at her death shall dispose of the principal in such man- 
ner as she shall by her will direct; or, if she makes no will, 
then to her next of kin, according to the Statute of Distri- 
butions ; and if she shall marry without such consent as 
aforesaid, and die in the life-time of her husband, then, up- 
on her death, the said sum of 20,000/. shall in like manner 
go to the next of kin in exclusion of such husband ; and if 
his said daughter kliza shall marry with the consent of his 
trustees first had and obtained in writing, then that the sum 
of 10,000/. part of the said sum of 20,000/. shall be paid to 
her, or the stocks, funds, or securities, to that amount, shall 

(1) Vide on tbis subject Pamett v. Lyon^ vol. i. ante^ 479. Goldtmid 
▼. Goldmid, C4op. 325, and PoUoct v. Cnft, 1 Merivale, 181. 
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1812. be assigned to her, or, as she shall direct, upon such mar- 
^^■v-**^ riage with consent, and the remaining sum of 10,000/. the 
D'AwiftAB remainder of the said sum of 20,000/. shall be settled to 
j^ ^' her separate use, and be at her own disposal^ without being 

subject to the debts, control, or engagements, of her hus- 
band. 

The testator gave to trustees 10,000/. for the benefit of 
his daughter Margaret^ the wife of John Pemberton Hey* 
wood: in order to make^lp, with the lO,000/. he had given 
her on her marriage^ the sum of 20,000/. for her portion ; 
and appointed his two sons Tto whom he gave the residue) 
and Heywoody guardians of nis daughter £/iza during her 
minority, and executors. 

Eliza Drinkwater^ having attained twenty-one in Octo^ 
ber^ 1802, married, in December^ 1809,. George Charier 
D^Agtnlar; and they filed the bill against the trustees ; 
claiming her fortune under the will, as upon a marriage 
with the consent, required by the testator, under these cir- 
cumstances. 

In September^ 180^, Miss Drtnkwater communicated to 
her brothers Captain D^Agtiilar*s proposals ; to whom Hey- 
wood^ at whose house she then was, sent the following let- 
ter : ** Dear Sir, As I conclude you will have a journey 
*^ over the hills in contemplation, I beg leave to say, that I 
" shall be very happy to see you at Wakefield. 4th October ^ 
"1809." 

Captain D^Aguilar having accepted that invitation, his 
addresses were for some time received without objection : 
but at length a difference arose upon a proposal by iJhe trus- 
tees of a settlement ; and that Captam IXAguilar should 
[ 228 ] quit the army. The irritation, produced by this difference, 
went to such an extent, that the two brothers declared their 
resolution not to consent to the match on any terms ; but 
the distress of their sister at this declaration, induced them 
afterwards, on the 14th November^ to promise her to give 
their written consent ; protesting, that they did so most re* 
luctantly, and only in consideration of her sufferings ; ap- 
prehencUng her life to be in danger ; and they stated, that 
they had written to Heywood accordingly. 

The answer to that communication was by a letter from 
Heywood to John Drtnkwater^ dated the 15th of Novem- 
ber ^ containing the following passages : — ^^ I can only repeat 
" what I have already said, that I will ^lever stand in the 
"way of any arrangement Tom aiid you think right with 
" respect to Eliza^s concerns. You do not sufficiently state 
" what you have agreed to, more than that you are to give 
^^ your written consent to the marriage. I presume there 
" IS to be some settlenient ; because, if she marries with 
"* our general, unqualified consent, he will get the whole of 
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^her fortune: 10,000/. in her own right, and the other tBt2. 
** 10,000/. she may give him the day after the marriage. I ^"^v— ^ 
<* suppose it is the interest of the 10,000/. that he is to have, D^Avin&iii 
^ as he proposed here. I mention these things not with any ** 

** view of raising objections, or as meaning at all ta differ ■»»▼*"■• 
^^ from you, but that the thing may be fully understood, so 
^ that there may be no disputes hereafter." 

After noticing, as an object of Captain D'*Agutlar^ the 
setdement of 500/. a-year on him for life, the letter pro- 
ceeds thus :— ^^ We hear he is to join his regiment in De^ 
^ cember: if so, and the marriage is to take plqce before he 
'^ goes, there cannot be much time to lose. I should wish 
^ to see the settlement before it is engrossed i as I feel it ^ 
*^ is a sort of duty to take care, that what is done, is done [ 229 ] 
** properly. The mode of giving oiir consent in writing is 
^^ by signing the settlement ; and not by. giving a general, 
^ unqualified consent : as by your letter you seem inclined 
^ to do. If all that is asked, is the 500/. a-year, the short- 
^ est and least expensive method of settling would be to let 
^' the marriage take place without any formal consent, and 
*' let us sign an undertaking to allow him 500/. a-year for 
^^ life, in uie event of her dying in his life-time without chiU 
'^ dren : but perhaps it will be more satisfactory to Eiiza to 
^ have it done by a formal settlement made with consent.'^ 

Thomas and yohn Drinkwater^ by*separate letters, dated 
the 3d of December^ the one to his sister, the other to Cap- 
tain D*Affuilar^ expressed a formal consent to their mar- 
riage; declaring, that it was given in consequence of a pro- 
mise extorted against their judgment and a. sense of duty, 
from an apprehension that her life was in danger. On the 
8th of December^ the Plaintiffs were married ; having by 
articles settled 10,000/. part of the 20,000/.-; giving Captain 
jy Aguilar^ in case he should survive his wife, the interest 
for life. Heywoody who had in conversation admitted, that 
things had gone too far for either party to retract, himself 
appointed the day for the marriage ; and brought his wife 
to attend her sister. By his answer, he insisted, that his 
letter of the 15th of November was intended, not as an un- 
qualified, but only as a conditional, consent. 

Sir Samuel Romilly^ Mr. Leach^ and Mr. Horncy for the 
Plaintiffs^ — All the authorities applicable to the question 
in this cause, are collected in Dashwood v. Lord Bulkeley ; 
fa) and were again much considered by The Lord Chan- [ 230 ] 
ceUofy in a more recent case, Clarke v. Parker, (a J The 
result is, that where consent to marriage is required, no 
precise form is necessary. If the consent is directed to be 
la writing, it must, generally speaking, be in writing ; that 

f «J 10Fe#. 330. 

fa J p. 330. This esse will be reported, 19 Vet, {page 1.} 
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1 812. 18^ a parol consent will not be sufficient : but no precise form 
^■^v-*^ is required : one may delegate his authority to the others ; 
jyAvmiAA and consent^ whether by parol or writing, if withheld on un- 
^ *• reasonable grounds, is dispensed with in Equity. Under 

VKWATU. ^j^^ Marriage AciyfbJ acquiescence, and general encourage- 
naent of addresses, have been held sufficient to constitute 
consent ; not to be retracted without some special ground 
afterwards discovered. Here is consent in each mode : by- 
writing, and by encouragement of the addresses. The 6rst 
letter of Heywood^ considering the circumstances, and the 
purpose, for which he invited the Plaintiff to his house, 
would alone be an implied consent in writing : but his sub* 
sequent letter of the ISi^ oi November^ is an express ad- 
mission, that he delegated his authority to the brothers ; 
who gave a formal consent in writing. If the Plaintiff was 
justified in refusing to accede to what Heywood suggested 
in that letter, this is precisely the case of Lord Strange v. 
Smith, fcj What right had Heywood to interfere as to her 
fortune : to insist, that she should not have either the one 
or the other sum of 10,000/. in the manner proposed by her 
father ; but that the whole should be settled upon her next 
of kin, his wife being one ; excluding her husband, if there 
should be no children f The testator has himself prescribed 
the arrangement of her fortune in terms excluding all in- 
terposition of the trustees. This case has the pecUliarit}*, 
that consent is limited to mere approbation of die person ; 
[ 231 } not including any power to stipulate for a settlement: a 
\ discretion in other cases which could hardly be considered 

as exercised by a simple acquiescence in the first address. 

A stronger case than Daley v. Desbouverie (a J cannot 
be stated : a letter, saying merely ^^ we shall be obliged to 
^^ consent,'' was held an actual consent in writing. Mes* 
grett v. Mesgrett^ (b) applies also in this respect; that the 
person, whose consent was required, would derive benefit 
from a marriage without consent ; and, though in this in- 
stance certainly no improper motive is imputed, the Court 
will view with great jealousy a refusal, and with much more 
a retraction, of consent, under such circumstances. 

Mr. Richards^ for the Defendant Heywood: Mr. Hart^ 
and Mr. Ainslie^ for the other Trustees. — Here is no con- 
sent, such as the will requires ; and the Court has no juris- 
diction to supply that consent. The first letter of Heywood 
is a mere general invitation ; without, as it appears, even a 
knowledge of any attachment. The second letter, if it can 
be considered a consent, is not a general, unqualified con- 
sent, within the meaning of the will ; importing a condi- 

fbj Stat S6 Geo. 2. c. 33. CO •^«"*- 263. 

(^aj 2 .^rJt. 261 ;• cited 2 Fe#. 535. 

CbJ 2 Vem. 580. 1 Eq. Co, Jkr. HI. PL T. 
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tion ; advising his brothers-in-law as to their conduct ; and 18]3» 
stipulating at least for a proper settlement. It cannot be ^*^-- ^ 
maintained, that a trustee, having this discretion under the D^Agcilab 
ivill of a parent, to give or withhold consent tp the mar- ^ ** 
riage of his child, was not bound, in the due execution of ■»^a*«»- 
that trust, to see upon what foundation his consent was re- 
quired ; and upon the proposal of an officer, having no pro- [ 332 ] 
vision to offer, to make a settlement the condition of his 
consent. Such an authority could not be delegated : nor did 
The Lord Chancellor hold, that it might, however anxious 
in Dashwood v. Lord Bulkeley^ and Clarke v. Parker^ to 
prevent a forfeiture ; and with that view inquiring, whe- 
ther the particular trustee had such communication with the 
others as would bind him. The Plaintiff was so far from 
conceiving, that he had the consent of the trustees, that for 
a' time he abandoned all thoughts of th^ marriage ; saying, 
the thing was over. The authority of Daley v. Desbouverie 
is much weakened *by The Lord ChanceUor'^9 observations 
in Daahwo'od v. Lord Bulkeley. 

Sir Samuel Somilly^ in i?<r^/y*— The effect of the evi- 
dence as to the Plaintiff's abandonment is much misunder- 
stood. ' Those expressions did not arise from his convic- 
tion, that he had not the consent of the trustees ; .but were 
the consequence of a letter from Mrs. D^Aguilan who, at 
that time, was deluded into a persuasion that his views were 
mercenary. There is no reason to conclude, that The Lord 
Chancellor^ though certainly expressing some doubt upon 
the principle of Lord Hardwicke*s decision in Daley v. Des- 
houverie^ intended to overrule that case; to which Lord 
Hardwicke refers in Lord Strange v. Smith; and The Lord 
Chancellor observes, that Lord Hardwicke^s notes confirm 
the report. The decision of Dashwood v. Lord Bulkeley^ 
upon circumstances perfectly different, certainly does not 
affect it. The clear result ot all the authorities establishes 
the two propositions, which must determine this case ; that 
the particular form of consent is not essential; and that 
consent, once given, cannot without reason be withdrawn ; 
especially if the person, so withdrawing his consent, would 
derive a'benefit from a marriage without consent. In that [ 233 ] 
respect, this case cannot be distinguished from Mesgrett v. 
Mesgrett^ except that here is no imputation of fraud against 
Heywood; who, however, acquiesced in the Plaintiff's ad- 
dresses, until their affections were engaged ; and, when this 
union became essential to her health, attempts to withdraw 
his approbation ; and his wife may have a benefit by the 
forfeiture. A conditional consent becomes absolute, when 
the condition is performed. The letter of the 15th Novem- 
ber admits only this construction ; that, if they give their 
consent, he will make no objection ; though he thinks the 
proper course is to have a settlement executed. After that, 
Vol. IL 20 
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lli!2. the most formal consent was given by the brothers : Hey- 

^ ^--^ wood himstU fixed the day; and the marriage took pkice 

ly Aovij^jm, on that day. These circumstances go far beyond Daley v» 

Desbouverie; and meet all the difficulty The Lord Chan^^ 

cellor felt upon that case. 



V. 
DftltrKWATBB 



1813. The Master of the Rolls. The question in this case 

••"i"- *• is, whether the marriage of the Plaintiffs is to be consider- 
ed as. a marriage with the consent of the three trusteea^ 
named in the will of Mrs* D'^Aguilar's father. It ap- 
pears, that in September^ 1809, Miss Drinkwater^ now Mrs. 
D^Agttilary had informed her brothers, yohn and Thomas 
Drinkwatery two of the trustees, that Captain D'Aguilar 
was paying his addresses to her: a communication they 
understood to be made for the purpose of learning their 
opinion with respect to jthe propriety of receiving such ad- 
dresses. In their answers, which are in evidence, there is 
at least nothing of discouragement or dissuasion. On the 
4th of October^ Mr. Heywood^ the third trustee, whiD was 
married to a sister of Miss Drinkwater\ wrote to Captain 
D^Aguilar the note which is in evidence; inviting him. to 
•[ 234 ] Wakejieldy where Miss Drinkwater was then residing at 
jMt. Heywood^s house. Her brothers* letters are directe.d 
to her there. Captain D^Aguilar went accordingly. The 
effect, if not the object, of such an invitation must .have 
been to afford to Captain D'^Aguilar and Miss Drinkwater 
frequent opportunities of intercourse. , It appears, that be* 
fore the end of the month a mutual attachment was under- 
stood in the family to have been formed. From the begin- 
ning, it was known that Captain D^Agttilar was in the Ar- 
my: a circumsts^nce, that had not, as far as appears, drawn 
from any of the trustees an expression of dissent^ or even 
of caution ; and now, if Miss Drinkwater was ready to con- 
tend with the disadvantages of being a soldier's wife, and 
under the impression that she was, Thomas Drinkwater^ 
speaking for himself and his brother, says, they conceived 
themselves justified in giving their acquiescence. 

After a mutual attachment had been suffered to grow up 
under the sanction of the trustees, it would be somewhat 
late to state terms and conditions, on which a marriage be- 
tween the parties should take place ; as thty must either 
have done violence to their affections, or have submitted to 
any terms, however arbitrary or unreasonable, that the trus- 
tees might choose to dictate :, but none were even now in- 
timated. The acquiescence of the brothers had no refer- 
ence to any particular mode of settling Miss Drinkwater^s 
fortune. This Was probably deemed the less necessary, as 
the father*^ will had in effect settled it, by providing, that 
the whole of it should, in case of her marrying without con* 
sent, be setded and applied for the separate use and benefit 
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of his daughter, in such manner as his trustees should think 1813. 
proper ; and if she married ipth consent, that one half of <"— v^*^ 
it, viz. 10,000/. should be settlM to her separate use ; and. jyAovxLAn 
the other half be paid to * herself, (which of course would ^ *"' 
give it to her husband,) upon such marriage with con8i;nt. r*J^oTl*n*" 

A settlement, however, was afterwards proposed by the L 235 J 
trdstees ; and it was also proposed, that Captain D^AguU 
lor should auit the Army. Upon diese points a difference 
arose; which produced considerable irritation on both sides. 
The brothers- became violently averse to the match ; and 
declared their resolution not to consent to it on any terms. 
This declaration having thrown their sister into a sute of 
great agitatiod and distress, they relented; and on the 15th 
or 16th of November promised her to give their written con- 
sent : protestbg at the same time, that they did so most 
reluctandy, and only in consideration of their sister's suf- 
ferings, whose life they apprehended to be in danger. They 
professed to waive all discussion as to settlement. They 
sud, they had written to Mr, Heywood; from whom there 
had not been timeto receive an answer : but that on their 
leaving Wakefield^ he had assured them, that he should be 
regulated by them ; and would consent to whatever they • 
consented to. 

Upon his answer to their communication, a |^eat deal of 
the argument has hinged. On the one side it' is said to be 
merely a conditional consent, in case Captain D'Aguilar 
should execute such a setdement as Mr. Heywood should 
a{q[>rove : on the other it is contended, that the effect of it 
is to give his consent, in cstte the brothers should think fit 
to give theirs. I cannot help being of opinion, that the last 
is Its true construction ; for although mere is a variety of 
presumptions, and suppositions, and proposals, and sugges- 
tions, scattered through it, yet they must all be understood 
to be made, as he himself declares they are made, not for 
the purpose of raisinff objections, or at all differing from 
the brodiers, or standing in the way of any arrangement [ 236 ] 
thev might think right ; but only that things might be fully 
understood. If, after things were by means of this letter . 
fuUy understood, the brothers thought proper to give their ' 
consent without.requiring any such settlement as the letter 
suggested, surely he, in withholding his consent from the 
want of such setdement, would be differing from them ; 
would be raising a most decisive objection ; and would be 
standing in the way of an arrangement, to which they, on 
the whole view of the case, had judged it right to accede. 
AH such difference, all such objection, and all such obstruc- 
tion, he had expressly disclaimed. It seems to me to come 
to the same thing as u he said, in fewer words and plainer 
terms, ^ If you consent, I consent.'^ When, therefore, they 
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1813. . on the Sd of December did give their formal written cofl- 
^■v--^ sent, I conceive, that his W2# virtually included in theirs* 
iTAomLAB ffo contend that it was no{, is the more extraordinary, as 
^* it appears; he was actually consenting to the marriage : his 

UKKWATXB. QpjjjjQji being, that it was, under all the circumstances, fit 
that it should take place* He, as well as Thomas Drinks 
water^ assented to the observation, made by the witne'ss, 
Mr. Lawrence^ that things had gone too far for cither par- 
' ty to retract with honour. He himself fixed* the day for 
the celebration of the marriage; and he brought his wife 
to Irwell for the professed purpose of attending her sister 
to church. Is it meaqt to say, that, though he was consent- 
ing to the marriage, he was not consenting to the terms, oa 
which it was to take place f Consent to the marriage .is 
the point in issue. Tne consequences are fixed by the fo- 
ther's will. How is it material, that on consenting to the 
marriage, he regretted that the father's disposition should 
take effect ? 

^The reluctance of the brothers continued to the last. 
They gave their written consent grudgingly, and only be- 
[ 237 ] cause they had promised to give it: but I cannot therefore 
* hold, that the marriage was without their consent in writ- 
ing. I must say, I am quite at a loss to discover from the 
evidence any solid ground for this reluctance. There are 
but two reasons for it suggested: the profession of Captain 
UAguilar^ and his alleged mercenary motives. As to the 
former, it was, as I have already said, known from the be- 
ginning; and, if it was deemed an objection, that objection 
ought to have been made at th# earliest possible moment. 
It was a strange thing to suffer their sister, without one 
word of disapprobation, to receive the addresses of a sol- 
dier, and then tell her she must not think of marrying him, 
because he was a soldier. The other was a much more se- 
rious ground of objection: but I think the conclusion, as to 
Captaia D'*Aguilar*s mercenary motives, was drawn from 
very insufficient premises. It never appears to have been 
expected, that he should bring any thing into settlement. 
He could have no interest in wishing a settlement of Miss 
Driniwaier*s fortune to be made. The father's wiU was 
as good a. settlement as he could desire : but if there was 
to be a settlement, he proposed, that, in case he survived 
his wife, he should have the interest during Kfe of that sum 
of 10,000/. which the will had in effect said should belong 
absolutely to any such husband as the trustees should ap- 
prove. Surely this was no such extravagant proposal as 
to warrant an inference, that the person making it could, in 
desiring the projected union, be influenced by nothing but 
mean and mercenary motives. It is very rare to see a set- 
tlement of a wife's fortune, in which a Jess interest is giv- 
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en to ahttsbahd; and it is all the Interest which Captain 1813, 
D'^Aguilar has taken under the setdement, which he him- ^'— v^*^ 
self voluntarily executed without the concurrence of thou l^AeurtLAa 
trustees. DmnntwAMa 

♦After a- temporary estrangement, produced by the im- _ ^ oo^T' 
pression which Mr. Heywood'^s letter had made upon Mts9 l ^ ^ 
Drinkwater^s mind, it was* resolved between her and Cap* 
tain D^A^ilar^ that the marria^ should take place, whe« 
dier the consent of the trustees should or should not be ob- 
tained : a resolution, which on the part of Captain lyAguU 
far fumishied a sufficient answer to the imputation of mer- 
cenary motives. In a letter, addressed to each of the bro- 
thers, dated the 2d of December^ Captain D*Aguilar^ &ftet 
referring to their previous promise, says, ^^ I am perfectly 
^^ aware, that without the consent of the thi^e trustees I can 
'^ have no claim whatever upon your sister's fortune : but 
^^ I must decline the compromise offered by Mr* Hetfwood 
^yesterday morning; and, if he still persists, after you 
** have given your consent, I have only to say, that I shall 
*' waive all discussion of the business; and be most happy 
** to marry your sister on the day fixed between us." 

From this letter, it was argued, that Captain D*Aguilar 
did not conceive himself to have Mr. Heywood^s consent; 
althou^ he now insists he had it. That, I think, is per- 
fectly immaterial. Whether Captain D^Agvilar had never 
seen Mr. Heywood^s letter, or did. not construe it as I do, 
I do not know. The question is, not as to what he thought 
or believed, but as to what actually exited. In Campbell 
V. Lord Netterville^ which is shortly stated in 2 Ves. fa J it 
appears, from the cases in the House of Lords, that the 
parties were, at the time of the first marriage, quite ignorant 
of most of the circumstances which were held to amount to 
a constructive consent on the part of the father : so much 
sOf that, instead of insisting on it as a marriage by consent, 
they had refused to answer any of the inquiries of the bill ; [ 239 ] 
as tending to subject them to a forfeiture of the wife's for- 
tune. Advantage was taken of that silence, in the appel- 
lant's case ; where it is said, that it is inconsistent with the 
answer and marriage articles, and the subsequent marriage, 
&c^ It is accounted for by tbe respondent in this manner ; 
that they were not then so fully informed, as they were af- 
terwards from the course of the evidence, of the several 
steps taken beforehand by Burton to forward the marriage ; 
as by the cross-exslmination and other evidence appeared. 

Upon the whole, my opinion is, that this marriage must 
be considered as having been had with the consent in writ- 
ing of the three trustees ; and therefore, it is unnecessary 
to consider, how far it would have fallen within the prin- 

faj 2 r«. 534. 
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1813« ciple of Camfheil v. Lord Netierviik^ and LordStrqf%ge v« 
V«pv«-i/ Smithy (a) if such direct conseot had been wanting. 

DanrxwATiB. 



The decree (b) declared the marriage of the Plaintiff, 
Elkza -U^guilar^ to be a marriage duly nad with the con- 
sent in writing of the three trustees under the will ; and that 
the sum of 10,000/^ being one moiety of her fortune, ought 
to be setded. in the manner prescribed by the will in that 
eVent; .and that the remaining lO^OOOA ought to be seeded 
according to the articles made previous to the marriage irf 
the Plaintiffs, &c. 



Ca) Jimb. 263.. 
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1813. 

Ju^. ir. 

Bittinction 
as to the ne- 
cessity of no- 
tice to the 
drawer of a 
dishonoured 
bill; depend- 
ing on the 
lacty whether 
the acceptor 
has efiects; 
or, whether it 
is, if a single 
transaction, 
or, if ?arioiis 
dealings, the 
excess, for the 
accommodap 
tion of the 
drawer or ac- 
ceptor. In. the 
latter case, no- 
ticeequallyne- 
cessarv with- 
out efl(ects.(l) 

Whether 
securities, as 
title deeds, 
and short bills, 
are not effects 
for this pur- 
pose, Quertf. 

[♦241 ] 



HEATH, Ex parte. 

THE petitioner was the endorsee of a bill of exchange 
for 1621/. 1U» drawn upon, and accepted by, RowUmdson 
and Co. ; which the petitioner had discounted for Bedford^ 
the drawer. The bill, when due, on tfie 20th of Juhfy 1810, 
was dishonoured : the acceptors having stopped payment 
on the 14di ; of which the petitioneV allegea that Bedford 
had due notice, A Commission of Bankruptcy issued 
against Rowlandson and Co. on the 20th of Auffust/ under 
which the petitioner proved his debt ; and before any divi- 
dend, Bedford having also become a Bankrupt, this petition 
was presented : stating, that the petitioner was, by the ne- 
glect of his agent in not sending his affirmation, deprived 
of the opportunity of proving under the Commbsion against 
Bedford; under which a dividend of 7s. in the pound had 
been declared; and praying, that the petitioner may be 
admitted to prove, and receive the dividend* 

Sir Samuel Romilly^ and Mr. BeU^ for the Assignees^ 
opposed the petition; insisting, that the result of the^trans- 
actions between these parties was accommodation to the 
acceptors; and controverting the fact of notice. 

The Lord Chancellor. I have often lamented the 
consequences of the distinction introduced in modem times, 
as to the necessity of giving notice of the non-payment or 
non-acceptance * of a bill of exchange, whether the acceptor 
had or had not^effects ; and I have the satisfaction of nnd- 



1(1) See the note (1) Xo CHtty on Bills, page 274 Phaad.E4U. 1821.{ 
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ing, that my oplmon has been adopted by the Courts of 1813. 
JLaw. According to the old rule^ a bill of exchange pur- ^^isr-*'' 
porting upon the face of it to be for value received, th^ Hs4tb* 
implication of law from the acceptance was, that the accept- '^ Exponr. 
or had effects. Then they came to this general doctrine, 
that it is not necessary for the holder to give notice, if he 
can show that the acceptor had no effects. The first pbjec- 
tion IS, who is to decide, whether there are effects, or not? 
In the simple case, where there is nothing but that particu- 
lar bill, and no other dealing between diem, there is no 
difficulty : but, if there are complicated engagements, and 
various accommodation transactions, no one can say, whe- 
ther there are effects, or not; and there cannot be a stron^r 
instance than that in the case faj referred to, in which 
Lord Chief Justice £yre^ a very good Lawyer, left it to 
the jury to decide, without any solution of the questicfn, 
whether tide deeds are effects : but a rule, that securities 
cannot be effects in any case, would be quite destructive of 
all commercial dealing. Are not short-bills, for instance, 
effects ? Is it of no importance to the holder to have no- 
tice ; that he may withdraw them from the possession of 
the a<±eptor ? 

The Courts were oblige^, necessarily to decide, that, if 
bills were accepted for the accommodation of the drawer, 
and there was nothing but that paper between them, notice 
was not necessary ; |be drawer, being, as between him and 
the acceptor, first liable : .but, if bills were drawn for the 
accommodation of the acceptor, the transaction being for hjs 
benefit, there must.be notice without effects ; and if, in the 
result of various deflings, the surplus of accommodation is [ 242 ^] 
on the side of the acceptor, he is, with regard to the draw- 
ee, exacdy in the situation of an acceptor, having effects ;. 
and the failure to give notice may be equally detrimental. 

I will in this instance give an inquiry.' It is upon -the 
petitioner to prove, that in all this complication there is no- 
thing which the law calls effects. He may therefore have 
liberty to call a meeting ; and must pay the costs of this 
application. 

faJ WaU-m/n v. Sl Qnintin, 2 J5i^. N. P. Ca. 515. 
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1813. ■ YOUNG, £x parte. (1) 

Ahst- 13. 19.» 

Part owners THE petitioners were part owners of a ship, called the 

?: * *j^„"* Grenvilk Bay^ with other persons ; two of whom, WUHam, 
tenants m t l< ^ • ••'^' i -n * ^v. 

coininon»not Luahtngton^ senior and junior, became Bankrupts on the 

joint tenants. 6th of January^ 1812. The Bankrupts were also the ma- 
(3) No lien, naging owners ; and in that character were indebted to the 
tbe^bareof Petitioners and the odier owners 287/* on balance of ac- 
one, a Bank, counu, for the freight and earnings of the ship, ^fter taking 
rupt having credit for the outfit, amounting to 2234/.; which sum the 
been also ma- Bankrupts had not paid ; and after the Bankruptcy, the 
fo?oiufi^"*'* other owners were obliged t6 pay it. The Assignees sold 
freight* 8cc. the share of the Bankrupts for 780/. 
due to the The petition prayed an application of the proceeds of the 

others. share of the Bankrupts in the ship, freight, &c., towards 

satifaction of the sums so due to the petitioners and the 
other owners. 
[ 243 ] Sir Samuel Romiily^ and Mr. Montague^ in support of 
the Petition^ said, this petition was presented b^* pan own- 
ers of a ship, contending, that, though tenants m common, 
they are to be considered as joint owners; and upon Bank- 
ruptcy, the distributiop is to be as of joint property, to be 
applied first to the joint debts, according to Doddington v* 
Hallet; (a) especially as the Bankrupts had been intrusted 
as the managing owners. 

Sir Arthur Piggott^ for the Assignees^ resisted the peti- 
tion, as in opposition to the universsit understanding, that 
part owners of a ship are not partners: Doddington v. Hal- 
Jet being a single case, and never acted upon. 

The Lord Chancellor. The difficulty in this case 
arises upon the decision of Doddington v. Hallet by Lord 
Hardwicke; which is directly in point. That case is ques- 
tioned by Mr. Abbott; (b) who doubts, what would be done 
with it at this day ; and I adopt that doubt. The case, 
which is given by Mr. Abbott^ from the Register*^ Book, is 
a clear decision by Lord' Hardwicke^ that part owners of a 
'ship, being tenants in common, and not joint tenants, have 
a right, notwithstanding, to consider that as a chattel used 

faj 1 Vet. 497. fa J ^bb Ship. 99. 

(1) 2 Sot^t Bank. Ca. 78, m note. 



{(2) See Mc9U U Vandewater, ▼. Mwnford, and LMn^Hon r. L^nch^ 4 Johns. Cha. 
Bep. 522, S73.\ 
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m partnership, and liable, as partnership effects, to pay all 1813. 
debts whatever, to which any of them are liable on account 
of the ship. His opinion went the length, that the tenant iQ 
coinmoii had a right to a sale. There is great difficulty up* 
on that case ; and the inclination of my judgment is against 
it : but it would be a very strong act for me, by an order 
in Bankruptcy, from which there is no appeal, to reverse a 
jdecree made by Lord Hardwicke in a cause. From a ma- [ 244 ] 
nuscript note, I know, it was bis most solemn and delibe- 
rate opinion, after great consideration, that the contrary 
could not be maintained; and there is no decision in Equity 
contradicting that. 



The Lord Chancellor said, that, after great consider- 
atioo, he must decide against the case of Doddington v. 
Mallet. 



JNg.\9. 



OLIVER, Ex parte, (a) 



[ *245 3 

1813. 
wf Iff. 19,20. 



THIS petition, presented by a Bankrupt under commit- Jurisdiction 
ment by the Commissioners, stated, that the petitioner had ?:.!.i!lJ^?»* 
communicated to his Assignees an imprudence of which he commit, and 
bad been guilty, in paying a sum of 400/. to a man who of the Court 
had discovered a connexion between the petitioner and an- ®" *«*«»• f**^ 
other person's wife, in order to stop an action, and prevent ^Jl |^ 
an exposure of the petitioner to his family and the world ; Bankrupt; de- 
and had requested his Assignees not unnecessarily to ask pendin|ronthe 
him any questions upon that subject, as it would expose pwnt, whether 
him, without benefit to. his creditors : that, the Assignees thouSJ^'i- 
being prejudiced agaigst him, his examination *had been tively sworn, 
confined to that single transaction; upon which he was com- iiaatiafactorjr. 
mitted ; and, being afterwards at his own request brought *^^ Court 
up from New^atey was remanded; and he is unable to msJce ^be zSuira 
any further discovery as to the 400/. to the writ. 

The Bank- 
rupt not bound to answer any question that has a tendency to accuse him of a criminal 
act; but is liable to commitment, if OB that account his answer is unsatisfiictory : that 
his answer tends to criminate another, is no objection. 

In this instance, the answer not bein^ satisfactory, he was not discharged: but the 
Commissioners were recommended by The Lord Chancellor to proceed to examine him 
further. 



Vol. IL 



CaJ 1 Bo9€, 407. 
21 



245 Casbs in Chanobby« 

1813. The petition prayed a direction to the Commissioners to 

^^ ^'•^ ai^int a day for the examination of the petitioner's ac- 

OLfYsa, counts, &c«; and* that he may in the meantime be discbargfed. 

J^x pane. When this petition was mentioned, The Lord Chancellor 

directed the writ of habeas corpus to issue« The return to 

the writ set forth the warrant of commitment ; containing 

at length the examination of the Bankrupt, relative to the 

payment of the sum of 400/. referred to by' the petition. 

To the question, what is the name of the person to whom 

he had stated that he had paid that sum, 200/. in October^ 

and the remaining 200/. after his return from the country, 

his answer was in substance as follows : 

^^ I do not know his name. I have seen him twice since 
*^ I paid the last 200/. He is a tall man ; wears black; and 
^^ uses spectacles. I met him by appointment at the comer 
" of Newgate Street, The first time I saw him, he follow- 
^\ ed me from a house in the neighbourhood oi Ludgate Hill 
^^ home; and spoke to me, late in the evening, in my .coffee- 
*^ room at Dolly* s ; stating, that he. knew the lady he had 
^^ seen with me ; and, unless I made him a handsome com- 
^' pliment, he would give information to the husband. He 
^^ first asked 500/.; or )ie would expose me to my family, 
^* and cause an action to be brought against me. I told him 
[ 246 ] "I would meet him the next evening at the Plough^ at 
^' Smtthjleld* The place was named by him. I met him 
^^ the next evening; but did not in the meantime consult 
*^ any one on the subject. He agreed to take 400/. ; 200/. 
** to be paid in a fortnight from that time, { September ^J 
^ and 200/. before Christmas* I took no receipt or memo* 
^ randum. I paid him in Bank Notes: one for 100/. which 
** I received from Mr» 6-^— -. I was to meet the person, 
^^ and did meet him, about a fortnight afterwards, at the 
^^ Plough ; and paid him the first 200/. He applied to me 
^ several times by note without any name, for payment of 
^ the remaining 200/. The notes were sent by a boy : all 
*^ by the same boy. I do not know the boy's name ; but 
^^ should know him, if I saw him. He did not wait for any 
" answer : but I went to the person at the Plough ; where 
^^ the note stated he was waiting for me." 

Upon a subsequent meeting, he stated, that he does not 
know the name of that person ; and cannot tell where he 
lives, or is to be found ; that he has not any of the notes, 
stated to have been receiv^ from him ; and has no further 
explanation to give, except that since the last meeting, he 
had called at the Plough ; and described the person ; re* 
questing, that, if he should come again, they would follow 
him home, and ascertain who he was, and his residence ; 

{promising to pay for it ; that the charge against him was 
or having been with the wife of another man, in an inferior 
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ftitqatkm of life ; that he thought the man who made the 1813. 
charge had an opportunity of knowing that it was true ; ^-^ v -^ 
having been informed by the 'servant of the house, that, <HmEn, 
when the woman alluded to went out, a man followed her, ^ P"^^' 
whom he suspected to be the person ; that he could not 
state any person to whom he had related the transaction [ 247 ] 
before his Bankruptcy ; and he did not name it to the wo- 
man herself. 

Upon the return to the writ, a motion was made, that 
the Bankrupt should be discharged. 

•Sir Samuel Romilltfy and Mr» Cullen^ in support of the 
Motion. — The account given by the Bankrupt of the trans- 
action, if improbable, may be true ; and the consequence of 
refusing this application will be imprisonment for the re- 
mainder of his life. Indiscreet as such conduct may be, 
these transactions, giving money lo an unknown person, to 
prevent exposure, occur every day. It was formerly held, 
{a J that, if the Bankrupt swore positively to a fact^ how- 
ever improbable, the Commissioners must be satisfied ; and, 
though since the late cases of Taylor (h) and Nowlan (c) 
that cannot be maintained, there is no instance of commit- 
ting upon the assertion or denial of- a single fact, without 
other circumstances. This is very different from Nonulan^s 
Case ; who represented, that his whole property was lost. 

Mr. Leachj and Mr. Montague^ for the Assignees.'-^Th^ 
question, since the late cases of Taylor and Nowlan^ is, 
whether the Bankrupt can evade giving the account, by an 
improbable fiction : that renders all other account fruitless ; 
whether the Commissioners are to be satisfied (which is the 
expression in the .Act) with any story, the most improba- ^ 
ble, which he may have the hardiness to give them ; as it [ 248 } 
would go to this extent; that, if he swore, he had wantonly 
thrown his pocket-book over the rails of St. PauPs Church- 
Tard^ there is an end of the examination. The true ques- 
tion in this stage is, whether any Court, before whom this 
commitment is brought, can say, that this is not a mere 
fiction, to avoid an account; and can be quite sure, that it 
did not appear most improbable in the judgment of those 
who had the best means of examining its truth. The state- 
ment, that a sum of this amount was paid by a person in 
thie rank of life on such an account, is highly improbable. 

Sir Samuel Romilly^ in Reply ^ distinguished this account 
from a story so grossly improbable as Norwlarfa^ or that 
which had been put; observing, that the effect of this threat 
upon the petitioner's feelings could not be determined by 
his rank in life. 

Ca) PedUifk Case, Lew\ 365. 

(h^^ Vei, 328; fej 11 Fw. 51|. 
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1813. The Lord Chancellor. This case brings before m& 

^■" v *-^ an application very unusual in this Court ; as, though the 

OuTBB, writ of habeas corpus unquestionably is demandaUe oLrtght 

Ex parts. f,.Qm fhc Lord Chancellor^ yet it happens in fact, that an 

application to him for that purpose, except in cases in his 

own Court for the ordinary purpose of commitment, or of 

changing the custody, very seldom comes before him. 

This application was made originally, not by habeas cor^ 
fnis^ but on a petition : praying, that I would direct the 
Commissioners to proceed further in the examination ; and 
2dly, That I would discharge the Bankrupt in the mean- 
time. With regard to the first object of that petition, as to 
proceeding further in the examination, I thought, when 
[ 249 ] this was formerly before me, and that opinion remains now, 
when I have seen the return, that the Commissioners ought 
to proceed further. A^to the other object, the discharge 
in the meantime, I shall, as I did in Nowlan^s Case, faj 
take a few» hours for consideration ; remanding the Bank- 
rupt until twelve o'clock to-morrow. 

The question as to the nature of the jurisdiction, when 
the party is brought before the Court by habeas corpus^ 
which seems to rest chiefly upon my own judgment in 
Taylor's fbj and NowlarCs Cases, must be considered 
with a very anxious attention to the view of the Legisla^ 
ture, the situation of the Commissioners, the party who 
is the subject of this jurisdiction, and the duty imposed 
upon the Court before whom he is brought. The language 
of the .Act of Parliament imposes upon the Commissioners 
a duty, from which they ought to be relieved, if the diffi- 
l| culty of performing it is as great as it appears to me to be. 
They are placed in a situation of great difficulty, if, con- 
scientiously thinking that the Bankrupt has not answered 
to their satisfaction, they commit him ; and yet he is to be 
discharged, because he has answered, not to their satisfac- 
tion, but to the satisfaction of some other jurisdiction. It 
is, however, setded, that such is the law.: when, therefore, 
the question comes forward upon the return of the writ, 
upon the two cases before me, the thing rests here : is the 
question answered to the satisfaction of the Judge before 
whom the writ comes? the law of Pedley^s Case, (cj that 
a Bankrupt, giving a full, complete, and, as the expression 
is, round, answer, whether credible or not, cannot be com- 
mitted, being now exploded and displaced by the later cases ; 
which have decided, that it is the province, first, of the 
[ 250 ] Commissioners, and then of the Court, to say, whether they 
believe him : but, if that is the question before the Judge, 

CaJ 11 Fm. 511. (bj^ Ve$. 328. 

CO Leach, 365. 
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it appears clear to me, that it is impossible for the Judge to 1813. 
determioe upon any thing but what is to' be found in the ^-^v^-* 
return to the writ; and I am not in the least affected by the Olitbb, 
Bankrupt's conduct on any other day, or any other occa- -Bx^rte: 
sion, with reference to any other question or answer what* 
soever. 

It appears to me, upon this return, that the Commis- 
sioners have stopped very short in this inquiry. The sta* 
tute frequently raises a question of great difficulty upon the 
vrords, ^^ all lawful questions." I make no distinction be- 
tween a man of rank and opulence and one in a lower station. 
Regarding the feelings of the man, I must consider, that 
he might be as much distressed by the possibility of such 
a discovery as a person of a rank much more elevated. I 
can therefore give credit to much of the influence he was 
imder to keep this secret : but, if he. refuses to tell what 
became of the money, he must submit to the consequences 
of being unable to give a satisfactory answer* He is not 
bound to answer a question that has a tendency to accuse 
him of a criminal act : but he must submit to the conse- 
quence of that refusal being unsatisfactory ; as there is no- 
thing unlawful in this question, upon the face of it. 

That, however, is not this case ; as this person admits 
the criminality. He does answer the question. I have 
said, the Commissioners were short in their examination. 
Why did they not ask him, whether, meeting this man at 
the Plough in Smtthpeld^ he did not inquire there, who he 
was? I conceive, tnere was nothing improbable in his not 
asking, who the boy was, who brought the notes to him, or 
in his not producing the notes. It was much more proba- 
ble, that he would destroy them : but, delicate and distress- 
ing as the duty is, the Commissioners had to determine [ 251 ] 
whether to commit, or to put those delicate and distressing 
questions, which, discrediting his account, I conceive they 
were not only authorized, but bound, to put, all questions 
that would enable them to correct their disbelief; even to 
the extent of inquiring, who the woman was. 

My opinion is therefore clear, that the Commissioners 
must further examine this Bankrupt, in order to ascertain, 
whether they abide by their opinion ; and with regard to 
the other important point, the time I shall require for the ' 
consideration of that, I am bound to ask with reference 
even to the individual upon whom it presses. I therefore 
postpone the determination, whether the Bankrupt is to be 
discharged in the meantime, until twelve o^clock to-morrow. 
Let him be brought up again at that time. 



The Lord Chancellor. I have given to the doctrine A%^,^\ 
applying to this case^ and its circumstances, confining my 
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1813* attention to what is within this return, aB the consideratioa 

^— v"*-^ I could usefully apply to it ; and the opinion I have form- 

OuTVB, ed is this. I cannot say, these questions were so satisfac- 

Ex parte, torily answered, that I ought to discharge the Bankrupt; 

who must therefore be remanded : but I earnestly wish -the 

Commissioners to call him again before them, and to ask 

him those questions which appear to me likely to produce 

a satisfactory answer. I can only recommend this to the 

Commissioners, who must act upon their own judgment : 

but I think, they will act right in taking this course. (1) 



(1) Ex parte mamt, 18 Fet. 23/. 
2 Bote't Bank. Ca. 396. 40e. 



Combed Case, and Brewi^e Caie, 



WILSON, Ex parte. (1) 



from the 
mortgagor. 



[ 252 ] 

1813. 
Aug. 20. 

Mortmiree I'HE pedtion stated a mortgage by William Adams and 
not entitled to yohn Stuart to the petiuoner for 1000/. : the premises be- 
an account of mg at that time under lease ; and the mortgage made ex- 
past rents pressly subject and without prejudice to that lease; that 
the principal, sum of 1000/. and a considerable arrear of in- 
terest was due to the petitioner: that Adams died in March^ 
1811 ; and Stuart became Bankrupt in January^ 1812; that 
the petitioner gave notice to the tenant in possession to pay 
the rent to the petitioner only : but notwithstanding such 
notice, and that the premises were a scanty security, the As- 
signees bad received the rent, amounting to 120/. 7s. 4J. 

The petition prayed, that the Assignees may be ordered 
to pay to the petitioner the said sum of 120/. 7s. Ad. an ac- 
count of the principal, interest, and costs, the usual order 
for sale ; and that the petitioner may be at liberty to prove 
for the deficiency. 

Mr. Montague^ in support of the Petition. 
Sir Samuel Romillyy for the Assignees. 



Mortgagee's 
right to dis- . 
train after 
notice. (2) 



The Lord Chancellor. Admitting the decision of 
Moss V. Gallimore (a J to be sound law, I have been often 
surprised by the statement, that a mortgagor was receiving 
the rents for the mortgagee. That is one of those cases 
which have led me to doubt, whether Lord Mansfield was 

Ca) Doug, 266. 
(1) R9i^9 Bank. Ca. 444. 



{(2) M*Xircher v. Eawletf^ 16 Johns. Bept 289.} 
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not sometimes applying, as the doctrine of a Court of Equi- 1813. 
ty, what never had been so. In the instance of a bill filed Vi— v^-^ 
to put a term out of the way, which may be represented as Wiiwir, 
in the nature of an equitable ejectment, the Court will in ^^ P^^' 
some cases give an account of the past rents : but a mort- Under a biU 
gagee never can in this Court make the mortgagor account **^?**r V^™* 
lor the rents for the time past. There is not an instance, JS'amnc ctIS 
that a mortgagee has per directum called upon the mortga- an account of 
gor to account for the rents. The consequence is, that the the past rents 
mortgagor does not receive the rents for the mortgagee. P^^' 



Ifhe petition was dismissed. 



WOOLLEY, Ex parte, faj }^^^ 

THIS petition prayed, that the petitioner may be admit- .T^« diacon- 
tcd to prove a debt; which had been rejected, on the ground iS^OT^under'* 
that the petitioner, having brought an action, did not pro- stat. 49 Geo, 
duce a rule for discontinuance. .3. c. 121. s. 14. 

Mr. Leachy and Mr. Montague^ in support of the Petition^ a consequence 
said, this was not requirecf by the Act of Parliament : (^bj Bankruptcy? 
nor was it reasonable to call on the creditor to discontinue, not a previous 
at the hazard that his proof might be rejected. condition. 

The Lord Chancellor made the order; observing that 
it is not necessary, that the creditor should agree to relin- 
quish his action : that being the effect of proving under the 
Commission. 

faj 1 note, 394. f 6J Stat. 49 Geo. 3. c. 121. s. 14. 



. WENSLAY, £x parte, (aj { ^54 J 

1813. 
THE petitioners having supplied goods on the joint ac- "^z^' ^' 
count of Fordy Price^ and Crosa^ and Gilbert^ for a cargo, 'f^"'^ ^«^!* 
in which they were jointly interested, received in payment drawn by one 

ofthedebtorsy 
and accepted by another, each carrying on distinct trades : proof under their separate 
Commissions upon the bill. 

CaJ X Motei Bank. Ca. 441. 
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1813. a bill, drawn by Ford^ who carried on a distinct trade; and 
^-^v— ' accepted by Price and Cross ^ also a distinct house of trade* 
WX58LAT, The petitioners proved a debt upon that bill, under a Com- 
Ex parte, mission of Bankruptcy against the acceptors ; and after- 
wards proved under a Commission against the drawer. 
The petition prayed payment of the dividend, under the 
Commission a«iinst the drawer. 

Another petition was presented j praying, that the proof 
under the Commission against the drawer may be ex- 
punged. 

Sir Samuel Rofnilly^ and Mr, Bell^ for the Creditors 
claiming' the Dividend: Mr. Leach^ and Mr. Cooke^ for the 
Assignees. The cases Ex parte La Forest (bj and Ex parte 
Bonbonns (c) were cited. 

The Lord Chancellor. These goods were sold to the 
partnership ; and the mode of payment, accepted by the 
vendors, is a bill payable to themselves^ not on the part- 
ners, whose name is not upon the bill ; but on persons form- 
ing another house. These petitioners are clearly entitled 
to prove against the drawer. This does not contradict the 
cases of La Forest and Bonbonns. In the former, the t%vo 
were in fact the four; carrying on business in the name of 
the four. 

fbj 1 Cook^t Bank. Law, 266. (Ed. fi.) CO 8 Fia. 540. 



^ jYj3 ^ WILLIAMS, Ex parte. 

^ug. 20. p . . 

Commission THE prayer of this petition was, that a Commission of 
of Bankruptcy Bankruptcy against the petitioner may be superseded. The 
cannot be su- docket was struck on the 23d of July. On the 27th, the 
fopcit w seal- Commission was bespoke, and the fees paid : but the cre- 
ed: but the ditor had not proceeded to seal the Commission. On the 
petitioning 26th of July^ the petition to supersede was presented ; and 
creditor delay, ^n affidavit in support of it was filed on the 5th of Augusts 
and ukfne'*' of which, on the 12th, a copy was bespoke | and copies of 
that objection. Other affidavits were taken on both sides. • 

the time for Sir Samuel Romilly^ in support of the Petition. 
sealing it was j^j,^ Leach, for the petitioning Creditor, objected, that 
limited to ^, ^ . : -^ * i j » J » 

three days. ^^^ Commission was not sealed. 

The Lord Chancellor said, the party, having done 
the necessary acts, had a right to the Commission ; and he 
could not order a Commission to be superseded, which had 
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not been sealed : but, conceiving this to be a case of con- 1813. 

siderable hardship, the time should be limited. His Lord* ^^^^>n^ 

ship declared, therefore, tKat,.unless the Commission should Williams, 

be sealed within three days, he would not seal it. ^^ P^*"''- 



[ 256 ] 
EDWARDS V. M*LEAY. I813. 

• Aug^ 20. 

A MOTION was made on the part of a Defendant, Liberty to 
diat in consequence of his having, smce the filing of his ^^ * eupplc- 
answer, discovered an entry or minute, in the Committee ^ti^c^to a**^ 
Book of Clapham Parish, relative to the Common«Land in fact on De- 
such Parish, dated the 1st of June^ 1801, the said Defend- fendut^s affi- 
ant may be at liberty to file a supplemental answer in this ^^'^» that at 
cause, to correct and explain his ansjver already filed, so fiy^g the mi- 
far as applies to the said entry or minute. ewer be had 

The affidavit of the Defendant stated, that at the time of no recoUec- 
fiiiog his answer he had no recollection of such entry ; or of ^.®^ *d had 
his having been present when it was made ; but that he had emce^isco- 
since learnt the facts to be so. vered it. 

Mr. Hart^ and Mr. Shadwell^ in support of the Motion. 

Sir Samuel Romilbj^ Mr.. Leach^ and Mr. Spranger^ for 
the Pkuntiff'y objected, that according to the case of The 
King v. Carr^ (a J a prosecution for perjury may thus be 
entirely defeated. 

Tkejjord Chancellor. There are many cases in which Leave to 
Lord Thurloro refused leave to amend an answer; and that *™«"^ »" "*• 

* is obviously right upon this reason ; that the Court, per- "^^^ ^ "' ' 
mitting the destruction of the answer upon the record, and 

the substitution of another, has no security as to the pro- [ 257 ] 

priety with which the first answer was sworn. The course 

since has therefore been to permit an additional answer to a^j*.* 1 

• be filed ; which has been done in many instances ; C^J ^1- answer admit. 
ways with great difficulty, where an addition is to hie put ted with diffi- 
upon the record prejudicial to the Plaintiff; though the calty, ifpre- 
Court would be inclined to yield to the application, if *«^ |j|e'pialn^^ 
abject was to remove out of the Plaintiff *s way the effect of g^^yy *(? fop * 
a denial, or to give him the benefit of an admission, ma- his benefit : 

terial, perhaps conclusive, to enable him to obtain a decree, •ubject, if no 
"^ "^ ' %uch objec- 

tion, to the propriety of a prosectttion for perjury. 

CaJlSidAlZ. 2Keb.S\S, 

C^O P- 257. Uvetey v. WUwn^ ante, vol. 1. 149, and the references in 

the note, 150 ; also Strange v. ColUnt, ante, 163, and Jilpka v. JPofnam, 

1 JHck. 33. Daflif v. Crump, 1 IHck. 35. Eing»cott ▼. Saintly, 2 Dick, 

' 485. Patterem v. Slaughter, 1 Dick. 285. Wharton v. Wharton^ 2 *^tk. 

394. FtfTMcy t. Maenamara, 1 JBro. C. C. 418. 

' Vol. !!• 22 
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Permission 
to file a sup- 
plemental an- 
swer, or the 
refusal of it, 
to b'avc no in- 
fluence on a 
prosecution 
lor perjury. 

[*258] 



Insufficient 
answer no an- 
swer. When 
exceptions are 
answered, the 
whole taken as 
one answer. 



Explanation 
by a second 
• answer does 
not takeaway 
the opportuni- 
ty of indicting 
upon the for- 
iQer answer. 



Where, therefore, the opposition to such application is not 
upon the ground, that it is against the PlaintiiTs interest 
that such supplemental answer should be put in, that with 
reference to his interest in that cause or property, any mis- 
chief can arise to the PlaintiiF, the only ground for hesita- 
tion is the public interest, upon thd circumstance, that the 
Defendant might have been guilty of perjury, and a prose- 
cution for that offence may be required by the public in- 
terest. Iji several instances, though that has been alleged, 
the Court has permitted such supplemental answers. On 
the ope hand it has been constandy^trgued, that, permitting 
it, the Court decides against the prosecution ; in the other 
it is frequently urged with weight, that the Court, refusing; 
this, goes a great way towards convicting the Defendant, 
fbj The truth is, this permission ought to have no in- 
fluence either * way upon such prosecution : but a case was 
mentioned by Mr, Spranger^ which throws much difficulty 
in the way : The King v. Carr : faj upon an indictment for 
perjury, in an answer to which exceptions were taken, and 
a second answer put in, giving an explanation, it was re- 
solved, that nothing shsdl be assigned as perjury, whicl^ is 
explained by the second answer ; because the second an- 
swer makes that, which was at first a perjury, no perjury, 
.Whether that would be held now, or not, there is a mate- 
rial distinction from this case. .The habit of the Court now 
is, to consider an insufficient answer as no answer : if the 
exceptions produce an explanation, the two are taken as one 
answer ; and, perhaps, in favour of a person accused, the 
Court might hold them to be one answer, containing the 
explanation with the assertion constituting the charge. I 
should have hacl considerable difficulty in acceding to that: 
upon this application for leave to put in a supplemental an- 
swer, considering^ all the consequences, and professing not 
to hold, that the explanation by such other answer takes 
away the opportunity of indicting upon the former answer^ 
I think I ought to permit 9 supplemental or other answer 
to be filed in this case, on payment of costs. 



The order states, that his Lordship doth not think pro^ 
per to make any order in the terms of the notice of motion ; 
but doth order, that the said Defendant (upon payment of 
costs to the Plaintiff) be at liberty to file a second answer 
in this cause, relative to the entry or minute as aforesaid* 

CbJ See The Lord Chancelht^i observations in Stranj[e T. CoWffA 
ante, p. 166. . 

CqJ The Kins ▼. Carr, 1 Sid. 4ia 3 Keb. 516. 
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CHAMBERLAIN v. AGAH. 1813. 

JVbv. 10. 
THE bill stated, that for many years previous to 1804, The bill, 
the Plaintiff resided .in the house of Wetbore Ellis Agar^ alleging the 
deceased, as housekeeper ; and he, being highly satisfied Jf^^^'*^ 
with her conduct, promised to reward her services, by ^n usuranoe 
granting or bequeathing to her an Annuity for life i that by the testa. 
accordingly, by his will, dated the 25th of June^ 1804f, a }®j» \^** ^\ 
few days previous to his decease, and when he was on his h?g cxecutort 
death-bed, he told the Plaintiff, he had taken care of her ; and residuary 
for that he had directed his two sons, the Defendants, to pay legatees to 
her an Annuity of 200/. for her life; and they had pro- W ^^^^' 
mised him to comply with such desire : that on another promise to*^ 
day, a* few days before his death, he, in the presence of the him accord- 
Defendants, told the Plaintiff, that he had taken care of her, ingly repeat- 
and made her comfortable for life : that, the testator re- *^ ^^^ ^' 
questing the Plaintiff to procure him some refreshment, acted updn 
which required her to leave the room,, the Defendants by actual 
shortly afterwards came out of the chamber, one of them payment for 
... .... — . several years^ 




" after his death ; but it contains what will make you com-»»y codicil, 
«f6rtable for life." diitc'Son"''^ 

The bill further stated, that at the meeting after the tes- overruled*, 
tator's death for the purpose of opening his will, some sur- 
prise being expressed on finding no provision for the Plain- 
tiff, the Defendants Recounted for it by stating, that th^ tes- 
tator had directed them, as the executors and residuary le- 
gatees, to pay her an Annuity during her life ; which they [ 260 } 
had promised to do : she was then called in, when the De- 
fendants repeated their assurances ; alleging, however, th'at 
such Annuity was not 200/. but only lOO/.; which the 
Plaintiff, having no means of proving her own assertion, 
consented to -receive ; and the Defendants undertook and 
promised to pay such Annuity to her during h^r life* 

The bill further stated, that the Defendants had proved 
the will, but not the said testamentary paper or codicil ; 
that they had paid her the Annuity- of 100/. for several 
years; but had for some time discontinued it; and charging, 
that the testator made a codicil to his will, or wrote a tes- 
tamentary paper in the nature of a codicil, wherein he be- 
queathed to the Plaintiff an Anniiity of 200/. for her life, 
that the Plaintiffs had suppressed the same, and not proved 
it, and that the testator had declared to several persons that 
he had made a codicil to his will on a separate sheet of 
paper, whereby he had left several of his friends ^ and the 
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1813. PlaintifF, legacies, prayed, that the Defendants may be dc- 

^-^v-*. creed to bring the said codicil or testamentary paper into 

CHAMBSBLAnr thc proper Ecclesiastical Court to be proved ; an account 

^' of the Annuity, and an investment of stock to answer the 

future payments* 

The Defendants put in a plea to the discovery and re* 
lief; that the testator did not make or. write » codicil 1^ his^ 
will, or a testamentary paper in the nature of will or codi- 
cil, wherein he bequeathed to the PlaintiiF an Annuity of 
200/. or any other Annuity, for the term of her life, or for. 
. any other term, or directed the Defendants, or either of 
them, to pay any Annuity to the Plaintiflf. 
[ 261 ] • Mr. Shadweli^ in suppoft of the Plea^ contended, that^ 
the bill resting on the single - fact, that the testator wrote a 
tesuraentiary paper in the nature of a codicil, giving the 
Plaintiff an Annuity of 200/. for her life, which paper has 
been suppressed, the plea, expressly negativing that fact, 
is a good bar both to the relief and discovery : Sutton v. 
Earl of Scarborough, (a J 

Mr. Harty and Mr. Roiipell, for the Plaintif.— The Wll 
is not confined to.the right asserted under the codicil; pM>- 
ceeding also on the promise made by the testator to the 
Plaintiff, to remunerate her for her past services ; in re- 
spect of which she is entitled to a discovery, A Defend- 
ant, denying the existence of a deed, cannot refuse to an* 
sw.er those circumstanced, the answer tq which would prove 
its existence. The bill also alleges, 'that the Defendants 
expressly undertook, and promised the testator, to pay the 
Annuity ; who did not alter his will ; but suffered it to 
stand, relying' on that promise : Thynn v. Thynn^ (b) 

Reechv. Kennegal^C^J ^^^ Drakefordv.WiiksrC^J ^^^ 
the principle is<rec6gnised by The £ord Chancellor^ in Mes* 
taer y\ Gillespie^ fej and Strickland v. Aldridge. ffj 

'The Vice-Chancellor. The whole object of this, 
which is a negative plea, is to negative the existence of a 
will, codicil, or testamentary paper, by which any Annuity 
or legacy is given, or the Defendants are directed to pay 
[ 262 ] any Annuity ^r legacy, to the Plaintiff. It is said, this plea 
does not comprehend the whole object cf the bilL; which is 
. not simply to effectuate a will, codicil, or testamentary pa- 
per, but, beyond that^ to establish, that, admitting there was 
no will, codicil, or testamentary paper, the testator, when 
upon his sick-bed, having promised to make a provison by 
his will for the Plaintiff, in requital of her services, im- 
posed that, his assurance to her, as an obligation upon his 

CaJ 9 n%, 71. CbJ 1 rem. 296. Eg, Co. Jilfr. 380. Pi 6. 

feJ 1 re», 123. Beech ▼. Kennegate, Amb, 67. S. C. 
CdJ%Atk.S^9. reJllFM.62L f/J 9 F«. 516. 
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oKecutors and residuary legatees; and, upon the approach 1813. 
of death, received their assurance accordingly. ^— y^ 

The bill does not state, that in consideration of their pro- Chaxbbbkaiv 
mise to pay that Annuity, the testator forbore to insert it ** 

in his will ; or made the Defendants his residuary legatees. *^*' 

In that respect, this case does not q\iite come up to the f J^'j^ ^^ 
case- determintd by hord* HardwicAe^ and referred to by performing a 
Ijord Eldon; that, notwithstanding the danger of admitting promise, rely- 
parol declarations, the annuitant or legatee has a dear title ^ ^^ ^^^®" 
to relief upon that species of fraud, which consists in not fopi,^e^to*^ 
complying with a promise, on which the testator relied : bequeati^ 
/where the testator, having come under such an obligation, 
transfers it'to his residuary legatees, who give a positive 
assurance to fulfil it ; the' testator relying upon that assu- 
rance ; and under that confidence abstaining from inserting 
die legacy in his will. Although that is not expressly 
stated as the nature of this bill, the question is, whether it 
does not so nearly . approach those cases as to call for an 
answer. A promise of this nature by the testator is ex- 
pressly stated ; repeated by him in the presence of the De- 
fendants ; who adopt it in his presence, assuring him that 
diey will fulfil it; after his death representing it as the rea- 
son for not providing for the Plaintiff expressly by the will ; 
correcting her as to the amount of the Annuity ; and by that 
correction admitting, that they had promised to pay her [ S63 ] 
100/. per annum^ followed by actual payment for several 
years. Dpe^ not all this require an answer ? Has*not the 
Plaintiff a right to a discovery. Tor instance, as to this let- 
ter, its nature and circumstances; the bill stating it, and 
msdcing it the foundation of relief; either as a testamentary 
paper, or as containing an absolute promise from the tes- 
tator tl^ay this Annuity, accompanied with the represent- 
ation of the DefeiidantS) that it would make her perfectly 
easy. This plea, merely negativing one part of the bill, and 
totally silent as to all the circumstances, even regarding 
that, paper, on which it tenders an issue, and all the other 
circumstances alleged, which may entitle the Plainti^ to 
relief, though no paper exists that can be properly describ- 
ed as a will, codicil, or testamentary paper, is not the an- • 
swer the Plaintiff is entitled to ; and must therefore be 
overruled. (1) 

(i) Dixon ▼. OlnduSf 1 Cox. 414 Bvant y. Harrin, post, 361. 
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1813. THE ATtORNEY-GENERAL v. FULLERTON. 

JV*or. 18. 

Obligation THE information stated the title, under an Act of Par^ 
•f t^ant to- liament and a decree of Lord Keeper Wrigkt^ of the Free 
boSmdaries; School of Pockltngton in the County of Tork^ to several 
and, having parcels of land ; which, lying dispersed and intermixed 
permitted with other lands in Thryfmrghy were let for twenty-one 
them to be years; and the leases, being renewed, were, in 1756, vested 
tStThe land- ^° ^^^ Honourable Elizabeth Finch as lessee. To all those 
lord's land, leases a terrier or schedule was annexed ; being' the return 
cannot be dis- of Commissioners antecedent * to Lord Keeper Wrighf^ 
f "ni'hi'^d ^®^'^^» ^^'^ which that decree confirmed, 
testored'spe- ^° 1756, Elizabeth Finch^ being so leasee of the Charity 
cificaiy, to lands, and owner of all the other lands in the Parish, (ex- 
siibsiitute cept a small part of the glebe,) caused the Parish to be sur- 
ISue "*^ vcyed ; and all the pieces of land lying in the oo^n and un- 
The land, enclosed fields of the Parish (except the glebe; were then 
or iti value, laid together for the convenience of measuring ; and dbe 
ascertained by alloUed a Certain portion in lieu of the Charity piecesl so 
Commission, dispersed. 
[ *264 ] The tenants of the allotted estate having attorned to the 
Master of the School, an ejectment was brought by the re-« 
presentative of Judith Finch^ the lessee under the last re- 
newed in 1806 ; upon which the information wa^ filed ; pray- 
ed a Commission for setting out the Charity lands, as- de- 
scribed in the terrier or schedule; an injunction against 
cutting tree3 on the allotted estate, and to restrain proceed*- 
ings in the ejectment. 

Sir Samuel Romilly^ Mr. Bell^ and Mr Barber ^fbr the 
Information^ showed cause against dissolving the injunction 
upon the answer. 

Mr. Hart J and Mr. Daniel^ for the Defendant. 

The Lord Chancellor. It has been long setded, and 
that law is not now to be unhinged, that a tenant contracts, 
among other obligations resulting from that relation, to 
keep distinct from his own property during his tenancy, 
and .to leave clearly distinct at the end of it, his landlord's 
property, not in any way confounded with his own. This 
is therefore a common equity ; that a tenant, having put 
[ 265 ] his landlord's property and his own together, for his own 
convenience, in order to make the most of it during his 
tenancy, is bound, at the end of the term, to render up 
specifically the landlord's land ; and, if he cannot, that a 
Commission shall issue from a Court of Equity, to inquire 
what were the lands of the landlord; the Court taking care, 
to the intent, that the tenant may discharge his obligation, 
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%o do what is right as to the possession in the meantime; 1813* 
and if the tenant has so confounded the boundaries, subdi- ^^^—^ 
viding the land by hedges and stonec, and destroying the I^Attorhxt 
inetes and bounds, so that the landlorfl's land cannot be as- Gsfxral 
certainedy the Court will inquire, what was the value of puiXMToir. 
the landlord's estate, valued fairly, but to the utmoSt, as 
agaiyt that tegitnt, who has himself destroyed the possi* 
bility bf the landlord's having his. own. (1) 

In this instance, I am satisfied, that no fraud was intend- 
ed:, on the contrary, the occupation of the family estate 
with that of the Charity was probably for accomitiodation • 
both to the family and the Schoolmaster and Usher. This 
is not a* case, of which we have had too many, where the 
Charity has not Had what is its own : but the property of 
the family and the School appears in singular circumstances 
upon this map :' a great number of stripes of common-field 
land ; which could only be enjoyed by leaving natural soil not 
ploughed, or by metes and bounds; and that was intended: 
but the Defendant, and those under whom he claims, have 
permitted their tenants to destroy those boundaries ; and it 
is^ow contended, that upon this plan enough has been 
done to enable the- Schoolmastei* to take possession of his 
own estate. That cannot be ; \mless it can be ascertained, 
in what identical part of the field these stripes of land ^re, 
and he can go to some land which he can demonstrate as 
his own. Upon this plan and admission, it is impossible [ 266 ] 
for him to go to any part of the land, and say, that is*his 
land ; and whose fault is that i It is admitted, that he has 
got land belonging to this family; but .that mere fact, unless 
they can restore to him that which is: unquestionably his, 
does not amount to an equity to put an end to this injunc- 
tion ; as the equity is, that unless the tenant can ascertain 
the land of the landlord, the latter shall have an equal 
quantity of the tenant's land. Both parties are wrong in 
this case. If the Schoolmaster has got possession by means 
to which he had no right to resort, no application was made 
to prevent him : but that observation is made by the De*- 
fendant, in possession, by. wrong, of land belonging to the 
Charity ; and, if he cannot point out that land, and it can- 
not be ascertained amicably, a Cpmmission must go, to as- 
certain, what land belongs to the. Charity, and what does 
not; and if that cannot be ascertained, the value of the 
land,, that did belong to the Charity, must be ascertained. 



The injunction was continued. 



{(1) Mart T. Ten Eyck^ 2 Johns. Cha. Rep. 108.f 
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1813. ♦ WATMORE V DICKINSON. 

JVor. 12. 

^•^*^wit^' A 'motion was made on the part of the Defendant, 
M«M in sup- fo*" lc*ve to examine witnesses, in support of articles cxhi- 
-port of articles bited to discredit a witness examined on the part of the 
exhibited to PlaintiiF. This motion was made on notice, and the Six 
diswedit^a Clerk's certificate, that the Defendant had filed an article 
no\ice and the exhibited to discredit the testimony of the particular wit- 
Six Clerk's ness. 

certificate. Mr. Wilson^ for the Plaintiffs objected, that the motion 

tmhoutaffida- ^^^3 gpecial, and could only be made on affidavit ; referring 
to Purcell V, M^Namara^ fa) Wood v. Hammerton^ fbj 
Mill V. Mill, CO Practical Registef, fdj and Mr. New- 
land\ Pract, Ch. {ej distinguishing Russel v. Atkinson; 
CfJ as this Plaintiff is brought here on nodce. 

Mr. Cooke, in support of the Motion, insisted, that it is 
not the practice to move on affidavit ; and White v. Fusseli 
fffj is a precise authority ; The Lord Chancellor hai#ig 
allowed interrogatories to be filed to discredit a witness, 
[ 268 ] merely on notice : the order taking no notice of any affida- 
vit ; which, if read, must have been entered. 

The Vice-Chancellor, The case oi White v. Fussell 
seems precisely in point : but, independent of that autho- 
rity, it does not necessarily follow, that a motion, because 
it is special, must be supported by affidavits. That depends 
upon the nature of the motion. The articles disclose the 
cause for this examination ; which, if it goes to the credit 
of the witness, is in time. What is the affidavit to state, 
but that such is the stage of the cause ; and that the neces- 
sary preliminaries are taken by filing the articles. If the 
affidavits were to go to the point of the examination, that 

CaJ 8 ret. 334. CV ^ ^«»- ^^ CO, ^2 Tw. 406. 

CdJ 420, (Wyatf9 Ed.) CO P*g« 141- Cf) 2 JHck. 532. 

Cg) 6th Jultfy 52 Geo. 3. The order states, that on motion for the 
lUefendant, alleging ^t^irer aHaJ that the Plaintiff had examined a per- 
son of the name of W. C.g and that the Defendants had 6ied articles 
with the Six Clerk, as by his certificate appeared, (o the credit of W. C^ 
and praying that the Defendants might take out a Commission for exa- 
mination of witnesses in support of said articles, to discredit said C: 
whereupon, and on hearing Balh for Plaintiff, his Lordship did order, 
that the Defendants be at liberty to examine witnesses hy general inter- 
rogatories as to the credit of' C, and to such particular facta only as are 
not material to what is in issVie in this cause ; and to take out a Com- 
mission for that purposef &c. * 



{{I) See Troup ▼. Shurvtnd a Wood, 3 Johns. Cha. Bep. 558.{ 



would be discussing previously upon affidavit the very point 181 2. 
of credit ; which is to be the subject of future examination ; ^— v — ' 
if it is fit to exhibit interrogatories. The only proper ques- Watmohk 
tion^ as Mr. Cooke has observed, is, whether xh^witness is ** 

worthy of belief upon his oath. That does not necessarily <^*'»«'»'- 
call for any antecedent inquiry upon affidavit; and the 
BoQJ^s of Pra^ice, though representing this as a special 
motion^ and to be sparingly granted, ^ate no general rule, 
that it must be made upon affidavit : nor does The Lord 
Chancellor^ in White v. Fusselly understand the practice to 
require, that an affidavit must be necessarily the foundation 
of such a motion. 

Therefore, both upon reason and authority, there is no 
necessity for such an affidavit; and this motion is pro- 
perly made. , 



[ 269 ] 
«* NOEL V. WESTON. 1813. 

JVov. 12. 

JOSEPH SHAW^ hy his will, dated the 24th of Febru^ After a gc. 
<2ry, 1803, after desiring, that his "just debts, funeral »«** ^<^- 
** charges, and charges of probate," should be paid and sa- ^[^ funeral 
tisfied, proceeded as follows : * 'and testameh- 

** Iterh^ I hereby give and bequeath unto Sarah Weston^ tary charges, 
" wife of James Weston^ now residing with me, all my jjj^* ^kJ^u^'t 
^household goods, plate, linen, and china, and other my ^^jj^p^J;^^. 
'^ personal estate, of what nature or kind soever and where- al etute, sub. 
** soever, to and for her own use and benefit, subject never- jectto thepay- 
** theless to the payment of all my just debts, funeral ex- 3^1^, ^J^T 
** penses, charges of proving this my will, and the legacy tcstSor' in 
" hereinafter mentioned : but in case my personal estato case his per- 
** should not be sufficient to discharge the same, then I do •onal estate 
*' hereby charge and make chargeable all my freehold estates jJlfficient to 
^* with payment thereof; and, subject thereto, I give, devise, discharge 
" and bequesith, all my freehold and copyhold estates, which "the samey 
** I have surrendered or intend to surrender to the use of this 5**"^^ ***** 
" my will, unto the said Sarah Weston, for and during the StJ, with pay- 
•* term of her natural life;" with liberty to lease the same ; ment "there- 
with remainder to Henry Croasdaile and Charlotte Croas- '|of," and 
daile, their heirs and assigns, as tenants in common. « ihc'^to " 

The bill was filed by creditors; and the question was, p^^^^^jJi^ 
whether the copyhold estates were applicable to the * debts; freehold and 

copyhold 
estates* which he had surrendered, or intended to surrender, to the use of his will. The 
copyhold estates charged. 
Construction for creditors favoured; not doing violence to^ OK straining, the words. 

Vol. II. 23 [. *27Q ] 
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1813. the bill praying a sale of the real and copyhold estates far 
that purpose. 

Sir Samuel Rdmillif^ Mr. Hart^ and Mr. Bell^ for the> 
Plaintiffs : arid Mr. Benyon^ for a Defendant in the same 
Interest. — The recent decisions favour charges to pay debts. 
The primary intention of this testator is the discharge of 
his debts : he has sun'endered his copyhold estates to the 
use of his will; and devises thenii with his freehold estates, 
subject to the payment of his debts; not confining those 
* words to the freehold ; and disposing of the copyhold by a 

distinct devise. The introductory clause admits no doubt ; 
smd the subsequent cls^uses only point out the order of ap- 

!»ropriation ; that, after exhausting the personal estate, the 
ireehold was next to be resorted to, and lastly the copyhold* 
The doubt, which formerly prevailed, whedier a mere di- 
rection to pay debts amounts to a charge, has been long at 
rest: Kidney v. Coussmaker^ (a) Batson v. Lindegreen^ fbj 
Chitty V. WiiliamSy fcj Powell v. Robins^ (d) and Harris 
V. Ingledew. (e) 

Mr. Martin^ and Mr. Wetherelh Sir Arthur Piggot^ afUt 
Mr. Cooke : Mr. Richards, and Mr. DonvdesweU, for ifkt 
several Defendants. — ^This case turns altogether on the in- 
tention ; and the question is, whether a mere indication of 
intention that the debts shall be paid, amounts to a charge, 
, [ 271 ] where a specific fund is appropriated to that purpose. It is 
imfhaterial to consider, what would have been the effect of * 
the first clause, if it stood alone ; as the whole will must be 
taken together. 

The testator clearly having had his copyhold estates ia 
▼iew, tlus Court cannot supply the charge which the will 
omits. Where is the distinction between this case and 
'* that of a testator, having two estates, the one in Middle- 
sex, the other in Surry, .charging one with the payment of 
his debts, and "subject thereto" devising both to A.? 
Could that, by necessary implication, charge the other i 
Here are no words of charge, as applied to the copyholds : 
nor is there any indication of an intention to charge them ; 
the vit>rds " subject thereto," applying only to the freehold 
estates ; and being thus perfectly satisfied. The testator 
made his will under the impression that his personal estate 
would be sufficient to pay his debts ; and, to supply the pos- 
sible deficiency, never Iqoked beyond his freehold estate : 
the Court cannot, even for this object, make a will for him. 

General rules The VfcE-CHANCELLOR. It is properly observed, that 
of consinic- the testator's meaning is to be collected from the will itself: 

CaJ 1 Vet. jm, 436. fbj 2 JBro. C. C. 94. * 

CcJ 3 Vet, 545. fdj 7 Vet, 209. 

CO 3 P. Will 91 
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taking in aid the general rules of construction, established * 1813. 
by decision ; that the Court is not to make a will, but to 
declare the plain meaning of the words ; and the intention 
of this testator as to the discharge of his debts flftid making 
the copyhold estate liable, is to be collected from two cir- 
cumstances: 1st, the general introd&ctory. clause : 2dly, the 
specific language in which the copyhold estate is devised. 
The introductory clause expresses ttte general intention, 
that his debts, funeral charges, and charges of prqbate, shall 
be paid and satisfied ; saying nothing there as to legacies ; [ 272 } 
not in that part of the will directing payment by any par- 
ticular person, or out of any particular fund ; nor directing, 
that they shall be first paid ; but merely constituting that 
general direction for payment of his debts, funeral and tes- 
tamentary charges, the first clause of his will after the di- 
rections as to his funeral. That introductory clause is to 
be considered as the rule, in some respects overrunning the 
whole will ; unless abridged by what follows ; which might 
confine the execution of that intention, that the debts shall 
be satisfied, to the means afterwards pointed out, or parti- 
e^urly directed to be first applied ; and cases have been 
rmrred to, in which such general words have not been 
considered sufficient : but in those cases, the introductory 
words were, not general, but a direction to the executor to 
pay; confined to the individual; to whom no real estate 
was devised. 

The direction as to the personal estate, which is by lav/ 
liable to those burthens, is mere redundancy; affording no 
inference of any definite purpose. Having expressed that 
intention, that his personal property shall be subject to his 
debts, and a legacy, he proceeds to make a further disposi- 
tion, following up that idea by words of reference ; " but in 
*^ case my personal estate should not be sufficient to dis- 
** charge the. same, then I do hereby charge and make 
" chargeable all my freehold estates with payment thereof." 

If the will stopped here, there would be great weight in 
the argument, considering the introduction as answered and 
satisfied by this express charge solely upon the freehold 
estate. It was strongly urged, that there is no reason, why^ 
charging all his freehold estate, he should not also charge 
all his copyhold ; as here he is not disposing of either ; but [ 273 j- 
merely expressing, what are the charges, an^ how his debt» 
are to be paid ; but, whatever argument that may afford, it 
must be considered with attention to the words immedi- 
ately following: ^^and subject thereto, I give, deWise, and 
*^ bequeath, all^i)^ freehold and copyhold estates, whi(A I 
*^ have surrendered or intend to surrender to the use of 
** this my will." 

This is very clearly applicable to both freehold and copy- . 
hold ; and, without introducing other words, it is impossi^- 




278 Gasb9 in Graiicbry« 

1813. ble to separate them. The whole question, then, turns 
upon the meaning of these words, ** subject thereto," They 
admit two .senses : subject to the charge already made upon 
the freehold estate, by the disposition immediately preced«- 
ing ; or the same sens^ as the words of reference in the 
same clause, " thereof" and " the same/' The difficulty 
consists in this ambiguity ; which of these senses, if the 
words are capable of either, is the more applicable ; and in 
such a case of extreme doubt, as a general principle, not 

« straining in favour of creditors, or doing violence to die 

words, but taking: them to be capable of either construction^ 
I should rather lean towards that which supposes the tes- 
tatdr as intending that his debts shall be paid« That con- 
struction, which a Court of Equity must be inclined to 
adopt, is consistent with, and assisted by, the introductory 
clause ; importing, generally, the intention to pay his debts 
out of all his property ; not specifying any particular part. 
^^ Subject to the charge already made upon the freehold 
*^ estate," is a possible construction: but the more natural 
one is, " subject to my debts ;" the whole eifect of the other 
being mere redundancy and repetition ; and, if the wgrd 
^^ thereto" can be understood in the sense of the preceding 
words of reference " the same," the intention to charge the * 

[ 274 ] copyhold estate is fully expressed. The testator may, upon 
the whole, be understood as pointing out the order, in which 
the general fund shall be applicable, according to the de- 
claration with which he commences, that his debts shall be 
paid : first, his personal property: then his freehold estate ; 
and further his copyhold ; which is devised under the terms, 
^* subject thereto :" words that must be struck out of the 
will, as altogether inoperative, unless they have the effect, 
as they may without any strain, of applying the copyhold 
estate to the execution of that purpose, with which the tes- 
tator sets out ; which cannot be executed without that ap- 
plication. 

For these reasons, without reference to authorities, fur- 
ther than as they establish the general principle, that in a 
doubtful case the Court inclines to the construction in fa- 
vour of creditors rather than against them, and not insert- 
ing or straining words for that purpose, I think, the fair 
sense of this will, taken altogether, with the introductory 
clause, is; that the copyhold estate is charged; and the tes- 
tator has in different language repeated the purpose, before 
expressed, that his personal property, and his freehold and 
c(yyhold estates, shall be subject to his debts. 
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BURKE V. JONES; 




UNDER a decree, directing the usual accounts of the Devise in 
personal estate, debts, &c. of the testator Andrew Robinson ^""J ^^Awil 
Borvetj the Master's report stated, that the testator was, on 35^ ^t re- 
thc I6th of yune^ 1787, committed to the King^'^s Bench w'vrc ti debt. 
Prison on the prosecution of the King ; and continued in «pon whicli 
such custody, under the said commitment and subsequent ^L^J?/-**^^ 
detainers of creditors, until hi? death, on the 16th of JanU" imj taken 
ary^ 1810 : that by his will, dated the 12th of Aprils 1809, effect by the 
he gave to trustees, their executors, &c, all his ready mo- expi«tionof 
ney, &c. personal estate and effects ; upon trust, as soon as foJ^^Jhe t^ti^ 
might be, to convert the same into money, and thereout to tor'i death. (1) 
pay, discharge and satisfy, so far as the same would extend, 
all his just debts, funeral expenses, and legaqies ; and the 
residue (if any) he gave to his son William Johnstone 
Bowes. The testator also devised all his messuages, lands, 
8gc» to the use of the same trustees, their heirs and assigns ; 
upon trust by sale or mortgage to raise such sums as should 
be necessary to pay such of his debts, funeral and testa- 
mentary expenses and legacies, which the moneys to arise 
from his personal estate should not be sufficient to pay ; 
which sums the trustees were directed to apply and dis- 
pose of in payment and discharge of his said debts, &c. 
which his personal estate should not be sufficient to satisfy. 

The Master further stated, that no action, or other pro- 
ceeding, was ever brought, on any of the debts in the sche- ' 
dule to his report ; that no promise to pay the same was 
ever made by the testator, after the Statute of 21 James 1. 
c. 16, had barred them ; and that all the said debts were bar- [ 276 ] 
red by the Statute at the death of the testator ; but, though 
it had been insisted before him, that, as the testator was a 
prisoner in the King*8 Bench during the time aforesaid, all . 
proceedings against him would have been fruitless, and 
that, as he had by his will created a trust for the payment 
of his debts, all the said debts were thereby revived and 
taken out of thft Statute, he refused to permit the creditors 
contained in the schedule to prove. • 

To this report thb crtfditors took an exception ; contend- 
ing, 

1st, That a devise in trust to pay debts will reyive debts 



{(1) Brawn*i Adm. v. QriJUh, 6 Munf 2 lit n. & Munf. 134. Lewi9*9 Ex. v HacwCt 

450. Smith V. Porter et al 1 Binn. 209. Legateet^ 3 Hen. & Munf. 89. Aiwrnfmottt, 

CampbeUU Ex. v. SulHvanj Hardin's Rep. 1 Uayw. 243.} 
ir. But lee Chandtet^t Ex, y. AVa/'t Ex, 
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18 1 3. barred by the Statute of Limitations ; Anon» Salk. Co J An-* 
drewa v. Brown^ CbJ Blaieway v. Earl of Strafflord^ (c) 
Staggers \. WelbyyCdJ Jones v. Ear I. of Strafford^ Ce J 
Lacon v. Briggs^ (fj Oughterloney v. Earl Powis^ (gj 
Executors of Fergus v. Gofe^ (h) Ex parte Dewdney^ Ex 
parte Seaman^ fij 

2dly, That under the particular circumstances of this 
case, these creditors ought to have been permitted to prove* 

Mr. Richards J Mr. Wether ell^ and Mr. Shadwell^jgr the 
Parties interested in the Estate: Mr. Home ^ for the Trus^ 
^fftf*.— Though the general question, whether a devise in 
f 277 ] trust to pay debts revives a debt barred by the Statute of 
Limitations, has been noticed in many cases, this is the first 
time it has called for decision. It is clear^ that the testator * 
might have pleaded the Statute of Limitations ; and it must 
be admitted, that, if the personal estate is sufficient to pay 
the debts, the executor or administrator may .insist on the 
Statute, as well in the Master^s Office as in an action at 
Law* A direction to pay debts cannot let in a creditor on 
the personal estate^ where that is the only fund ; and there 
is no reason why the introduction of real estate into t^ 
devise should make any dilFerence. In the anonymous 
Case in Salkeld^ the circumstances do not appear: nor is 
the abstract proposition, there stated merely as a dictum^ 
the law of this Court. Andrews v. Brown is no decision 
of this point. Blakeway v. The Earl of Strafford^ on a 
devise to executors, is very briefly stated; and on the face 
of it bears strong marks of inaccuracy. The debt was not 
barred : the payment of SQL in part having taken place 
« within six years before the testator's death. Whatever 
might have been the weight of that decision, the House of 
Lords afterwards overruled it ; reversing the original de' 
cree, and ordering the plea to stand for an answer, with 
very special directions ; (a) and after that decision, there 
is no further account of the case. In Lacon v. Briggs^ 
Lord Hardwicke'*s opinion is inconsistent with what he said 
in Oughterloney v. Earl Powis. The Executors of Fergus^ 
V. Gore^ and Ex parte Dewdney^ are strong authorities 
against this claim ; and Lord Kenyon^ Lord Alvanley^ Lord 
■ Redesdale^ and Lord Eldon^ have at different times ques- 
tioned the existence of any such rule, that a devise to pay 

fa J 1 Salk, 154. 

CbJ Prec. €h. 385. 2 Eq. Ca. Ab. 579. Gilb, Eg. B^, 41. 

fcj 2 P.WtM. 373. 6 Br9. P. C. 630. Ed. 2. Sel Ca. Ch. ST^ Sec 29. 

fdj Cited 2 P. nrms, 374. fej 3 P. fTnu. 79. 

CfJ 3 Mk. 107. • CirJ -^w*- 231. 

fhj 1 Scho. &f Lef, 107. fij 15 Fm. 477. See 497. 

CaJ p. 277. Sec Mr, Cqx'm note, 2 P. fFm. 376. 
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debts will take debts out of the Statute of Limitations. 1813. 

Though the decision of Jones v. Earl of Strafford affects 

to follow Blakcway v. Earl of Strafford^ the cases differ 

widely: the former having no such payment * within six 

years as the latter, nor any circumstance taking it out of 

the Statute. In Gofion v. Mtll^ (a) the will expressly re- L * 278 J 

cognised the debt ; though the testator mistook its amount. 

Ltgastick V. Coxvne fbjis a direct decision of the point by 

Lord Macclesfield against this exception. 



TAtf -Vice-Chancellor. The question updn this ex- Ike. 6! 
ception is, whether by this will, first giving the personal 
estate in trust for the payment of debts, anc), if that should 
be insufficient, creating an auxiliary fund by the real estate, 
revived a simple contract debt, upon which the Statute of 
Limitations had operated before the testator's death ; which 
can be revived only by the effect of these clauses in the 
will ; having never been revived by any promise during 
theriestator's life : and this being a naked case, stripped of 
any circumstances, showing either that he had at any time 
recognised these debts, or affording a presumption of pay- 
ynent. The question, therefore, now comes for determination^ 
generally, what in all cases shall be the effect of a devise of 
real ^estate subject to the payment of debts : that question 
arising upon debts completely barred before the testator's 
death ; and the time in no instance unexpired, and. running 
at the time of the testator's death : but the Statute having 
taken complete effect upon all these debts, and on some 
probably more than twenty years. 

It is not necessary to consider the effect of a simple di* 
rection to pay the debts out of the personal property ; and [ 279 ] 
the argument was properly confined to the effect of the de- 
vise of the real estate ; which is not liable to simple contract 
debts, otherwise than by the will, faj It was contended, 
that, if the testator creates a trust of real estate for the pay- 
ment of his debts, without any particular reference to debts 
barred by the Statute, the rule is universal, that all debts, 
standing in that predicament, are revived, whatever may 
be the amount, duration, or other circumstances ; that the 
devise is to be considered either as a waiver of the Statute, 
or as an acknowledgment that such debts existed, and were 
unpaid. 

This is certainly a case of very great importance ; as it 
niust establish a general rule, upon the effect of this very 
*• 

CoJ 2 rem. 141. Free Ch .9. fbj M99. 391. 

faJ p. 279. Now, bv Statute 47 Geo, 3. c. 74^ the real eatates of 
tvaden are assets for debts by simple contract. 
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1913. comaiop clause in a will ; and it tB singular, Uiat this should 
still remain vexata quwsftiOy.B» to the nile of this Court; and 
the inference of the intention in creating such a' trust; upon 
which it must depend. The argument was properly found* 
ed entirely on authority ; as it is difficult upon principle to 
conceive, that the testator could intend to prescribe to hia 
executors any rule either in admitting or rejecting debts ; 
or to recognise any particular debt as one which had exists 
ed, and still remained unpaid : nor is it easy to infer, that 
the creation of a fund for the payment of his just debts, can 
have any operation upon the inquiry, what are his debts, or 
the mode m which that inquiry is to be prosecuted : but 
this was represented as a fixed, wvariaUc, rule ; not yield- 
ing to principle, and too firmly established to admit o£ ex- 
ceptions. . 

N.o case has been cited, within the period of half a cen- 
[ 280 ] tury, in which such a rule is stated as existing, except for 
the purpose of complaining of it. It was . jusdy observed, 
that those complaints are a recognition of the rule by very 
high authorities; and there is certainly considerable autho- 
rity for concluding, that such a rule has been understood as 
prevailing; that a devise of real estate, for the payment of 
debts would let in debts barred by the Statute of Limita- 
tions. It must, however, be remembered, that the last time 
it appears* in print, in the case of Ottghterhney v. Earl 
Powis^ CaJ Lord Hardwicke did not consider it so f sU^ 
blished, that it should be acted upon without consideration; 
expressing surprise, how such a rule could be established. 
It has received the decided disapprobation of Lord Kenyan 
and Lord Alvanley; apd it is impossible to read the judg- 
ment in Ex parte Dcwdney (I^J without perceiving The 
Lord Chancelhr*a disapprobation of such rule. To the float- 
ing notion, which has certainly prevailed for a great length 
of time, countenanced by high authorities, that there is such 
a rule, must be opposed those authorities I have menUon* 
ed ; to which ma^ be added the declaration of a Judge 
very conversant with the law and practice of this Court, 
that there is no such rule as to debts positively barred; dis- 
tinguishing the case, where the time having commenced, 
the death occurs before it has run out ; and then the trust 
would keep it alive. 

I have paused upon this case, not from any doubt of the 
principle, but that I might have an opportunity of commu- 
nicating with I^otA' Redesdahy and collecting all the infor- 
mation that could be obtained upon a question of such mag- 
nitude, involving a general rule of great importance, upon 
a subject that must very frequently occur ; thaf it may be 
[ 281 ] setded, and publicly knovm, if this clause is to have the ef- 

CaJ Mih, 231. C^J 15 VcM. 4,77. Sse p. 49r. 
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feet that has been supposed ; or, if not, that soch a notion 1813; 
as to its operation may no longer remain afloat* With this 
Tiew, I have given the question all possible attention ; I 
have spared no pains in collecting every case in print, or 
that I could hear of, bearing upon it; I have traced the his- 
tory of this supposed rule to its foundation ; and haive ex« 
amined to the bottom, the authorities on which it has been 
supported, many in number, and some not very correctly 
reported, which I have compared with the Register's Book. 
I shall go through those authorities. The result is, that, 
though there are many dicta^ there is not one case, the facts 
of which are distinctly stated, deciding, that a debt, actually 
barred by the Statute, is revived merely by virtue of this 
clause, either as to personal or real estate ; and as to the 
former it has not been argued. In almost all the cases 
there was a recognition of the very debt, either express, or 
by fair inference ; or the death occurred before the Statute 
had actually attached ; and then, according to Lord Redes^ 
dal^a opinion, a trust being created for creditors, the Sta- 
tute cannot attach ; and the lapse of time forms no bar. 

One of the earliest cases upon this subject is Gojion v. 
Mill; fa J which is best reported in Precedents in Chan" 
eertfn It does not appear, that the Statute was pleaded ; 
and the very debt was recognised by the will, with some 
diiference as to the amount. That case therefore amounts 
to nothing ; and was not much relied upon. 

In Salkeid^ fbj an^^anonymous case is referred to, sup- 
posed to have been decided by Lord Cowper^ stating very 
fully a principle that would justify the argument that has [ 382 ] 
been urged r that if one, by will or deed, subjects his lands 
to the payment of his debts, debts barred by the Statute of 
Limitations shall be paid ; for they are debts in Equity, and 
the duty remains : the Statute has not extinguished that, 
though it hath taken away the remedy. 

I have examined, but can find no trace of this case in the 
Register'* s Book. The note states no facts or circumstances, 
but mere general propositions ; in one of which, as to in- 
terest beyond the penalty of a bond, it is certainly incor- 
rect ; being in opposition to repeated decisions. That casie 
seems to be confounded, but does not correspond in date, 
with Staggers v. Welby^ decided by The Master of the Rolls^ 
and not in print, except as it is referred to in nlakeway v. 
The Earl of Strafford; (a) and the circumstances, which 
I hafve taken from the Register's Book, so far from form- 
ing the foundation of this doctrine, do not in any manner 
warrant such a rule. Sir Richard Earle^ having, in 1695, 

fa J Pr. Ch. 9. 3 Vsm. 141. Gilb, Eg. Rep 333. EdUtedT. Little, 
Tot, 53. 
CbJ 1 Salk, 154. C^J p. 282. 2 P. Wmt, 37^3. 
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1813. entered into a contract with the Plaintiff, a builder, died in 
1697, before the work had proceeded far ; when the debt 
could not have been more than two years old ; having, by 
his will, charfi;ed his real estate with the payment of his 
debts. That charge creating a trust for the creditors, when 
the time had commenced, but before the Statute could ope- 
rate,, was clearly within Lord Redesdak^s principle : besides 
that, the Defendant Welby^ who was the executor and de- 
visee, is stated in the bill to have directed the work to pro- 
ceed, and to have communicated with, and promised pay- 
ment to, the Plaintiff; and, when they differed, two sur- 
veyors were employed to ascertain the amount ; and Welby 
. complained of not having an allowance for timber, furnish- 
ed by the testator and by himself. The surveyors ascer- 
[ 283 ] uined the amount at 752/. ; and in 1713, Welby died ; hav- 
ing, by his will, subjected the same estate to his own debt 
and Sir Richard £aHe*s. The bill praying an account, the 
executrix admitted the contract, and the circumstances I 
have stated; and the estimate of the surveyors was found; 
the complaint of IVelby in his own hand-writing : and then 
the executrix insisted upon the Statute, and upon an allow* 
ance, in respect of those ittms which had not been allowed, 
as she contended they ought to have been, by the Plaintiff; 
and she filed a cross-bill for a discovery. 

Under these circumstances, could a plea of the Statute 
be allowed i The debt was not barred ; and, had it been 
barred, the conduct of the executrix would have revived it : 
yet this is the case represented in Blainvay v. The Earl 
of Strafford as laying the foundation of this doctrine* 

There is a case, Andrews v. Brown^ fa J in 1714, pre- 
vious to Staggers v. Welby ^ containing dicta that go the full 
length of this argument, and further : viz. that wherever 
personal property is given, or there is any written declara- 
tion, that the debts shall be paid, independent of the will, it 
shall have this effect : but the facts by no means warrant 
that conclusion* Upon them, without straining to consider 
the party as advertising for, and expressly inviting, debts 
that were barred, there is a fair acknowledgment of those 
outstanding debts. The debtor was a fugitive Bankrupt. 
It does not appear, that the Defendant insisted on the Sta- 
tute : but, if he had, the advertisement to all the creditors, 
all being in the same predicament, must be taken as an in- 
vitation and engagement to the creditors to whom it was 
addressed ; and, considering how little is sufficient to re- 
[ 284 ] vive a debt barred by the Statute, that might have been 
deemed sufficient as an express recognition of the debts that 
had been barred. 

fa J Pre, Ch. 358. 
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The case of Blakeway v. The Earl of Strafford^ fa) 18 1 3. 
which was carried to the House of Lords, is a Very im- *— ^r'*-' 
portant authority ; and the date is material. Considering Bubu 
the facts of that case, it is extraordinary, how such a de- ''• 

cision as Lord Ktn^s could have been made. How could 
the Statute be pleaded ; a trust having been created when 
the debt was clearly existing ? The trustees were trustees 
for that creditor, upon trust to pay that debt. The decision 
of the House of Lords, reversing Lord Ktng^s decree, is 
extremely strong; saving the benefit of the plea to the hear- 
ing ; which, if the mere circumstance of making the will 
would be an answer to the Statute, ought to have been over- 
ruled. The effect of the decree, with that variation, is, that 
if the party failed in making out the special acknowledg- 
ment, the will alone would not be an effectual answer to the 
Statute. 

This is the fair inference from the decision of the House 
of Lords: but four years afterwards another case came 
under the consideration of Lord King; who, aware, as he 
must have been, of the ground of that reversal, states the 
principle that governed the House of Lords ; that a plea of 
the Statute is good, if there is nothing but a will creating a 
trust for debts. This case, Le Gastick v. Cowne^ fbj is a 
most material authority ; the allowance of the plea being a 
direct decision of the point by Lord King; who first de- 
cided Blakeway v. The Earl of Strafford^ and knew the re- 
sult of that case; stating his knowledge, that the Lords 
were of a different opinion from Lord Cowper: and ground- [ 285 ] 
ed upon that knowledge his own opinion, that, generally, a 
trust of real estate by will for the payment of debts will not 
of itself operate as an answer to the Statute. It is, how- 
ever, proper to observe, that in the Register's Book (a) 
an important fact appears, which might make a material 
difference. The debt was contracted in the beginning of 
1707; and the testator died in May^ 1712, before the six • 
years had elapsed : consequently it is open to the observa- 
tion, that the devise was interposed before the six years 
elapsed. The Defendant pleading the Statute, negatives a 
demand within six years ; and Lord King^ taking the ques- 
tion up generally, as upon the Statute and the will, decides 
without adverting to those special circumstances. This 
case, which I consider as deriving very considerable au- 
thority from the circumstances I have stated, goes the full 
length of negativing the proposition, that the will alone 
takes a simple contract debt out of the Statute. 

fa J 2 P. Wmt. 373. 6 Jlro. P. C. 630, Bd. 2. Set. Ca. Ch. ST. 
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1813. ' Previous to that case, another had intervened, Vaug^kan 
<^-y — ^ V. Guy^ (bj referring to this doctrine : but the facts did not 
Bi AV9 call for a decision to that extent ; sufficiently justifying the 
^' Court in overruling the plea ; the death having occurred 

Josu. before the Statute had operation j when, therefore, a trust 
was created upon a subsisting debt, not barred. 

The next case is Jones v. The Earl of Strafford^ CO 
also before Lord Ktng^ assisted by Lota Raymond: who 
thought diat oug^t to take the same course as Blaieivay v. 
The Earl of Strafford; leaving untouched the weight and 
authority of that decision by the House of Lords. 
[ 286 ] The case of Morse v. Lang'ham (a) is not in print : but 
I have been favoured with manuscript notes of it : the one 
I received from The Lord Chancellor^ the othe/ frona Lord 
Redesdale. The former represents it as a bill against aa 
executor, upon a note given by the testator in 1725 ; upon 
which an action was brought in 1736 ; to which the Statute 
was pleaded. The equity of the bill was, that by a wiU^ 
made a year after the date of the note, the testator had de- 
vised his estate, charged with his debts. The answer, ad- 
mitting the note, insisted upon the Statute. The Master of 
the Rolls said, it was a plain case ; that the debt, though 
at Law barred by the Statute, being kept alive by the charge 
upon the real estate, and intended to be paid, was not bair- 
red when the will was made, by which the estate was sub- 
jected to the debts ; and the House of Lords had, with the 
advice of all the Judges, held, that a trust was not barred 
by the Statute. The decree was accordingly pronounced 
for the Plaintiff. 

I have compared this case with the Register's Book ; 
and find, that a material fact is omitted in that note, which 
might make a considerable difference ; and proves that case 
to be no authority upon a debt by simple contract,, actually 
barred before the testator's death. I do not rely upon the 
^ circumstance, brought forward by this note, that the will 
was made within six years. The time of the death is to be 
looked to, not that of making the will ; and the time of the 
death is not stated in the note : but it appears by the Re* 
ffister^s Book, that the Plaintiff lent the tesutor 20/. upon 
his note, in Aprils 1726 ; who, by his will, made twelve days 
afterwards, subjected his real estate to his debts ; directing 
[ 287 ] the Defendant, his son, who was his heir, devisee, and ex« 
ecutor, to pay his debts and legacies out of his real and 
personal estates ; and the answer admitted, that the death 
took place on the 28th oi Aprils 1726; the note having been 
given on the 5th, and the will being made on the 18di. It 

CbJ Mo9. 345. f O 3 P. Wms. 79. 
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was dear, therefore, that the Statute coold not be urged by 1813. 
die trustee against the cestuy me truaU calling for an ac- 
count. The creditor died in 1733. The answer contains 
an admission, that might perhaps be considered as an ac* 
knowledgment that would take it out of the Statute : but, 
independent of that, the circumstance of the death is quite 
sufficient. The decree accordingly directed an account of 
the principal and interest due, and payment. 

The case of Lacon v. BriggB^ fa J as far as regards the 
facts and the decision, proves to be as little an authority 
upon this subject ; though Lord Hardwtcke^ by what he is 
reported to have saud, appears to give considerable coun- 
tenance to the existence of such a rule : but this review 6f 
Ibe antecedent cases shows, that there is no authority ap- 
pl)riBg directly to the point, where the Statute had actually 
attached. If the reference to Lord Strafford^s Case, as 
estaUnhing the rule, is to be considered as made by Lord 
Hardwkke^ it is extraordinary, when Lord King^ had, on 
the authority of that case, decided against that rule ; and 
ten years afterwards. Lord Hardwicke himself, so far from 
considering the rule so settled by Lord Strafford'^ 9 Case, 
refers to it as having shaken the doctrine. 

The next case is Oughterloney v. Earl Potvis; fbj and 
Aere Lord Hardwicie^s language is very different. He 
dismissed the bill; presuming satisfaction; which removes 
all die effect of the virtual acknowledgment ; but, in addi- [ 288 ] 
tioo to that, this case shows, that Lord Hardwicke certain- 
ly did not consider the doctrine established ; referring ex- 
pressly to Lord Strafford^a Case, as having considerably 
shaken the authority of former determinations. 

The case of KeteUnf v« Ketelby^ fa) from the expres- 
sioo, where it is mentioned in Anstruther^ might be sup- 
posed to involve this question : but upon examining the 
Register's Book, I find that the only point w^s that upon 
die exceptions with reference to interest, and* the distinct 
tion in that respect between creditors by bond and simple 
contract ; and tnere is no trace of this point either decided 
or raised: nor upon the circumstances could it have arisen. 

There is a dictum of Lord Mcmsfield^ fb) showing his 
conception of this doctrine of a Court of Equity ; and that 
soch an idea had been afloat upon this subject ; which is 
abundandy proved : but the principle and authorities had 
Bot been then examined. In The Executors of Fergus v« • 

Gore^ fcj Lord Redesdale^ when this point was drawn to 
his attention, expresses his doubt, whether there ever was 
such a decision as that reported in Blakeway v. The Earl 

faj 3 Atk. 105. fbj JImb. 231 . 
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1813, of Strafford; and lays down this clear rule : ** That a de- 
vise in trust for payment of debts does not prevent setting 
up the Statute, if the time had fun before the testator's 
death ; for, if it has run in the life of the testator, the debts 
are presumed to be paid: but, where a provision is made 
dMtJ^^n ^^ ^**^ ^^^ payment of debts, the Statute does not run after 
that debts" up! ^^ death of die testator. It is an acknowledgment of the 
on which the debt," 

time limited * Though this is not the point decided. Lord Redes- 
o?L^m*^«!t'on8^^'* declaration may be opposed to those of his prede-* 
his run, are cessors. 

presumed to The only case remammg to be noticed is Ex parte 
be paid. Dewdney: (a) not* a direct decision, but showing The 

[ * 289 ] Lord Chancelbr*8 impression upon this point* I applied 
to The Lord Chancellor for the case before Sir Thomas 
SeweU; to which his Lordship refers. The note states 
merely, that Sir Thomas SeweU held, that a bond debt, sup- 
posed to be satisfied, was revived by the trust ; but that 
was afterwards reversed by The Lord Chancellor: a strong 
authority against this argument: the judgment of The Mas- 
ter of the Hollsy sustaining the debt against the presump- 
tion from length of time, being overruled by The Lord 
Chancellor. 

I have now gone through all the cases, that are to be 
found in print or manuscript, upon this important question : 
and the result is, that there is not one in which this doc- 
trine has been established to the full extent that has been 
contended ; that it rests simply upon dicta opposed by dicta,' 
and ha^>been disapproved by every Judge from the time of 
Lord Hardtvicke; that it is contrary to the decision in Ze- 
gastick v. Cowne^ (b) and to the final decision in Lord 
Strafford^s Case, followed by the ultimate decision of Lord 
Kingy who first determined that case ; and substantially 
contradicted by every subsequent authority. 

If the question is to be considered still open upon the* 
conflicting authorities, how does it stand upon principle \ 
It must depend upon that, which alone can subject a real 
[ 290 ] estate to debts by simple contract, the intention : in this 
instance, an intention most absurd, rash, and destructive to 
the estate ; declaring openly, that his executor is not to set 
up the Statute against any demand incurred by simple con- 
tract during his whole life ; inviting stale demands. His 
meaning must be taken to be only what shall turn out to be 
his just debts. There is no direction for any inquiry, as 
to the amount, nature, reality, extent^ or whether there had 
been any payment. The executor is not directed expressly 
to plead the Statute : nor is there any implication of such 

Ca) 15 Vet, 477. See also Sgackhotue t. Manutmh 10 Vet. 453. 
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intention : but it is Id take the ordinary course ; his debts 18 13* 
are to be discharged : but the investigation of them is left 
to the executor, under the direction of the Courts of Law 
and Equity. If a devise of this kind can have, the eiFect 
contended, the Statute would be a snare to those, who, re- 
lying on it, might after six years destroy their vouchers. 
The notion, that tliese are comprehended under the descrip- 
tion ^^ just debts," as still subsisting in foro conscientias^ is 
petitio princtptt. The Statute, which was made for the 
benefit of those who may have paid, but have not the means 
of proving it, upon general principles, for the quiet and 
peace of mankind, does not permit a demand of debt be- 
yond its limits to be enforced, upon the possibility that it 
may still be undischarged. The plain line is, that the tes- 
tator intends the Courts of Law and Equity to determine, 
what are just debts; leaving his executor at liberty to use 
all means of resistance, prescribed or allowed by the law : 
thus encouraging provisions for creditors, by the assurance 
of a protection to the assets against demands which the tes- 
tator himself could have resisted; who, relying on the Sta- 
tute, may have destroyed his vouchers. 

The conclusion is, that this doctrine, standing upon an 
unnatural conjecture as to the intention, pregnant with dan- [ 291 ] 
gjcr and injury by inviting stale demands, and discouraging 
provisions for the payment of debts, ought not, unless es- 
tablished by authority, to stand as the rule : and I have 
endeavoured to show, that there is no decision, that a de- 
vise for the payment of debts has the effect of reviving 
debts barred by the Statute before the death of the devisor: 
but they are left open to examination, by all the means 
which the rules of Law and Equity admit. 



The exceptions were overruled. 




LACY V. HORNBY. ^^^ 

Dec. 4. 

AN injunction, iipon a bill filled in November^ 1811, re- After order 
straining proceedings in an action for goods sold and de- to dissolve 
livered, was, by order, dated the 16th of December^ 1811, injunction JVI- 
extended to stay trial. The answer was put in on the 4th "^g" a refer- 
of May ^ 1812; and on the 5th, an order was obtained to ence for im- 

XTtinence he- 
wed, injuDc- 
tion dissolved on motion in the fifit instance without an order JVTt». 
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dissolve the injunction, unless cause should be shown. 
On the 12th, the day for showing cause, the answer was 
referred for impertinence ; and, being reported impertinent^ 
by order, .dated the 9th of yune^ the impertinence was ex- 
punged ; and costs taxed. The Plaintiff then took excep- 
tions; obtaining an order, dated the 10th of yuly^ 1812, to 
file them nunc pro tunc. The Master's report, dated the 
1 8th of yuitf^ disallowed those exceptions ; and in Novem" 
ber^ 1813, exceptions to the Master's report were over- 
ruled. 

Under these circumstances, a motion was made by the 
Defendant, that the injunction may be absolutely dissolved. 

Sir Samuel RomtUy^ and Mr. Phillimore^ in nipport of 
the Motion^ maintained, that this practice was regular; 
the reason of the order Nisi^ that the plaintiff may have an 
opportunity of looking into the answer, and considering, 
whether he will take exceptions, or show cause upon the 
merits, failing entirely, where exceptions have been taken ; 
which removes all necessity for an order Nisi. 

Mr. Leachyfor the PUnntiff^ contended, that this motion 
for dissolving the injunction'absolutely, in the first instance, 
was irregular : the foundation of the order Nisi being, not 
merely that the Plaintiff may have the opportunity of elect- 
ing to take exceptions, or show cause upon the merits, but 
that he may have time, generally. 

^he Lord Chancellor. If any authority can be cited, 
in which the Court has ruled, that this application, under 
circumstances so peculiar, is irregular, I would not, upon 
any notion of my own, interfere against that opinion, so 
supported ; but, if no authority can be produced, every rea- 
son, that sustains the ordinary practice, contradicts the no- 
tion, that this practice is irregular. 

My idea of the practice is this. When an order Niei to 
dissolve an injunction has been obtained upon the answer's 
coming in, the Defendant shall not immediately move upon 
the answer, without giving the Plaintiff sufficient time to 
look into it ; as he ought to have an opportunity of know- 
ing, whether it is sufficient; and upon seeing the answer, he 
determines, whether he shall meet the order Nisi upon the 
merits, or by showing exceptions for * cause. If he takes 
the latter course, and cannot maintain the exceptions, there 
is no cause shown ; and the injunction is gone: if he shows 
cause upon the merits, the course that takes is obvious. I 
take the practice to be founded upon the justice, that the 
party should have his choice of two modes of meeting the' 
order Nisi^ and time for that purpose. This Plaintiff, in- 
stead of showing a reference of the answer for impertinence 
for cause, which could not be, the order of reference not 
then existing, moved for that reference ; which was granted 




of course .^ and. then the order Niai was g^De of course; }813. 
that reference putting an end to all application to dissolve 
the injunction. After the determination of that reference^ 
they moved %o refer the answer for insufficiency: which 
they could not do, until the former reference was deter- 
mined, faj The Court decided, that the answer was.suf- fo^^n^fS^J^ 
ficient; and under these circumstances the question is, cy.untUrefer- 
whether it is necessary again to obtain the order Nhi y or cnce for im- 
whether the Defendant may move to dissolve the injunc- pertinence de- 
tion in the first instance. The very ground of the original ^'™*"*^' 
proceeding, requiring the order NUi^ is, that the party may 
have that information, which under these circumstances it 
is plain he must have had, when he made his application 
upon the merits. He has nothing to state but what he must 
have known when he saw the answer, and moved to refer 
it for impertinence, and afterwards, when he took excep- 
tions. That answer, being finally deemed sufficient, must 
be considered just the same as when the application was 
made ; and therefore it was right, that the Plaintiff should 
show cause upon the merits. If no authority can be found, 
and the case is new,**thi8.is my clear opinion upon the 
practice. 



The injunction was dissolved. 

Ca ) See Goodinge v. Woodhanu, 14 Vet, 534. 
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Rolls. 

GIBBS V. RUMSEY. (1) I813. 

2}ee 3. 6. 

ANN CLARKE^ by her will, dated the 12th of December^ Money, pro- 
1809, having given to her executors her household goods, duccd by ihe 
watches, trinkets, plate, and wearing apparel, to be disposed "*!^. Jl*^ 
of to such persons and in siich proportions as they, or the queaihedfor 
survivor ot them, should in their or his discretion think cbaritablepur' 

poses, a re- 
flvltinp trust for the heir. 

Enecutors. having e^ual kgacies for their eare and trouble* trustees of the residue 
lor the next of kin. 

Residuary bequest to trustees and executors, described both by their character and 
names, to be disposed of to such person aiid pemoiis, and in such manner and form, and 
io sudb sum and sums of money, as they in their discretion shall thii^ proper and ex- 
pedient an absolute interest to them beneficially; or an absolute power of appointment; 
excluding^ the next of kin, and the heir, sis to the produce of real estate. 

(1) On resulting trust, see ante, HiU v. Cock, vol. i. 173, and the cases 
referred to in the notes* 

Vol. II. 25 
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181 3. proper, devised and bequeathed her freehold, copyhold, 
and personal estate, to Henry and James Rumsey^ their 
heirs, executors, administrators, and assigns, upon trust to 
sell, and out of the money to arise by such sale, together 
lyith all her ready money, &c. and all other her estate and 
eifoats, she bequeathed several legacies ; and among them, 
100/. to each of her trustees, for their care and trouble ; 
and, giving all her books to Henry Rumsey^ to be retained 
by him, and divided amongst such of her friends as he 
should think proper, proceeded thus : 

^^ I give and bequeath all the rest and residue of the mo- 
*^ neys arising from the sale of my said estates, and all the 
^^ residue of my personal estate after payment of my debts, 
^ legacies, and funeral expenses, and the expenses of prov- 
*Sng this my will, unto my said trustees and executors 
** (the said Henry Rumsey and James Rumsey^ to be dis- 

[ 295 ] ^^ posed of unto such person and persons, and in such man- 
^^ ner and form, and in such sum and sums of money as 
^^ they in their discretion shall think proper and expedient. 
^•And I do hereby declare my will^and mind to be, that in 
^^ case my said freehold, copyhold, and leasehold and person- 
*^ al estates, hereinbefore mentioned, shall fall shorter not be 
*^ sufficient for payment of all the said several legacies and 
^^ bequests, sum and sums of money, by me hereby given 
^^ and bequeathed, that what shall fall short shall be pro- 
^^ portionably abated out of each legacy or sum of money 
^^ hereby given and bequeathed." And she appointed Hen- 
ry and James Rumsey her executors. 

The personal estate being insufficient to pay the debts, 
the real estate had been sold ; and the questions were ; 1st, 
Whether the executors, or the heir at law, or the next of 
kin, of the testatrix, were entitled to a sum of 1095/. 8^. 4«i; 
the surplus arising from the sale of the real estate : 2dly, 
Who was entitled to the sum of 530/., the amount of 
the charitable legacies, admitted to be void by the Sta- 
tute, (a J 

Mr. Leach^ and Mr. Cullen, for the- Heir at Law^ con- 
tended, that this could not be distinguished from Morice v. 
The Bishop of Durham; (bj the residuary clause creauog 
a trust, the subject, being the produce of real estate, mu^t, 
according to Ackroyd v« Smithson, fcj belong to the heir. 
Mr.Roupeli^for the next of Kin^ observing that the execu- 
tors throughout this will are clothed with the character of 

[ 296 ] trustees, argued, that the residue was personal estate ; that 
there was a partial intesUcy ; and therefore the next of kin 
were entitled, according to the Statute of Distribution* 

fa J Sttt. 9 Gt9. 2. c. 36, f * J 9 Fw. 399. 10 Fm. 522. 

CO 1 £r9. C. C. 503. 
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Mr. Richards^ and Mr. Stephen^ for the Executors* — The 1813. 
case of Morice v. The Bishop of Durham was clearly a 
trust ; and the Bishop, in his answer, disclaimed any bene* 
ficial interest. These Defendants are trustees for the spe* 
cific object alone of paying the debts and legacies. In 
effect, the residue is 'absolutely given to them. The term 
*' discretion" imports merely such disposition as they them- 
selves shall think fit : excluding the discretion of any Qther ^ 
person. Considered as a power, it may be exercised in 
their own favour ; and, if not exercised, the property be- 
longs to them ; in either way, excluding both the heir at 
law and the next of kin. This is m>t to be distinguished 
from the case in Roll* (a) a devise to B* to dispose of at 
his will and pleasure ; which . words pass a fee. (b) A 
general power of disposition implies the absolute interest; 
as necessary to the exercise of the power. The word 
^trustees," in the residuary clause, is merely descrtptto 
fersonarum^ not of their character. In principle, this case 
IS analogous to Rogers v. Rogers j fcj and Dormer v. Ber- 
tie, (d) 

The Master of the Rolls. It is clear, that such part Hfc. 6. 
of the real estate as is given to charitable purposes, belongs 
to the heir at law; and does not go either to the next of 
kin or the residuary legatee. The question, ^hen, is as to [ 297 ] 
what is not otherwise disposed of than by the residuary 
clause ; which turns upon the point, whether there is any If a tniit is 
trust imposed by that clause : if there is, they cannot take imposed, the 
beneficially, though the trdst may be of so indefinite a nature JJS^neB -"^^ 
that the Court cannot carry it into execution. This testa- cUdly, though 
trix, having created a trust to sell, gives many particular the trust may 
legacies; and among them, 100/. to each of her two trustees, **? *^ indefi-^ 
for their care and trouble in the execution of the trusts of the J^^ orc«c«* 
will. That is undoubtedly sufficient to exclude any claim 
as* executors : (a) but they claiip, not in that character, 
but under a direct disposition to them as residuary legatees. 
The first words of the residuary clause amount clearly to 
an absolute gift to them ; as the mere circumstance of giv- 
ing them the description of trustees and executors cannot 
make them trustees as to that part of her property, express- 
ly bequeathed to them. Then, do the subsequent words 
import trust \ The testatrix has very frequently, in the 
course of her will, used the words ^^ in trust :'' but those 

faj 1 JKoiZ. 834. 1. 13. J9. iMb. 5r. ilendl pi. 9. 
Ch) Vide Cvm^t Digest, Title Devise, (N. 4 ) 
ft J 3 P. Wnu. 193. C^J Pr. Ch. 94 

faj p. 397 Lang-ham T. Sandfirdt 17 Ve9. 435, and the references 
in the note Ca,J 443. 
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words are not introduced here : ^*to be disposed of unto 
** such person and persons, and in such manner and form, 
^ and in such sum and sums of money, as they in their dis- 
** cretion shall think propier and expedient. 

I see nothing here but a purely arbitrary power of dis- 
position, according to a discretion which no Court can either 
direct or control. It is not to be contended, that, if the 
words were " to be disposed of according to their discre- 
*^ tion," that would have qualified the preceding gift : then 
the effect must be produced, if at all, by the interposed 
words, ^ to such p.eftgn or persons, and in such manner 
and form, and in such sum and sums of money :" but those 
are words perpetually occurring in general powers of ap- 
pointment ; and it was never conceived, that such words, 
mstead of conferring a power, raised a trust. If that were 
so, there would be ho such thing as good general powers 
of appointment. They would be all void trusts ; for, if 
trusts at all, they must be void from the uncertainty of the 
objects. 

In the case of Morice v. The Bishop of Durham^ fa) 
there was an express trust to pay debts and legacies, and 
dispose of the residue, as therein mentioned ; and that was 
treated by The Lord Chancellor^ as it had been here, as a 
case of express trust ; and The Lord Chancellor very clear- 
ly states the distinction between express trust for an inde- 
finite purpose, and those cases, where, from the indefinite 
nature of the purpose, the Court concludes, that a proper 
trust could not be intended : though words may have been 
used, which, had the objects been definite, would by con- 
struction import a trust. His Lordship observes, CbJ that 
the principle of cases of the latter description has never 
been held, in this Court, applicable to a case where the 
testator himself has expressly said, he gives his property 
upon trust. 

Supposing this testatnix, after this gift to the executors, 
had requested them'to give the residue to such persons and 
in such nfianner as they may think proper and expedient, 
there would have been no trust, notwithstanding the words, 
on account of the uncertainty of the object. It is said, the 
testatrix meant the executors to give this property to some- 
body, and not to enjoy it themselves: but that might be 
said in every case of a bequest to give to objects not dis- 
tinctly specified, and in every case of a general power of 
appointment. It would be necessary to show, that these 
executors not only cannot enjoy it themselves, but have no 
right to appoint it to others ; as, whether they have the 
absolute property, or only a power to appoint the residue, 
&tiU the claim of the heir or next of kin is premature, until 



CaJ 9 K«. 399. 10 Vet. 522. 



CbJ 10 F«. 53r. 
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it shall be seen, whether any appointment will be made, 1813. 
It was insinuated in the argument, that this was probably ^■^"v^*^ 
a secret trust for Charity. If that were so, it would be» Gibbb 
void: but there i^ nothing in the case, entitling me to form 
such a conclusion. Therefore, neither the heir nor the 
next of kin have a right to call upon the executors to ac« 
count for this residue. 



•1813. 
Mv, 4. 

WATERS i;. TAYLOR, (l) z>ec. 24. 

(15 r«. 10.) 

THIS cause faj coming on to be heard, the Plaintiff Ptftnerghip 
.prayed a decree of foreclosure of thp mortgagee ; a dissolu- >" **** Opera 
tion of the partnership ; an account of the transactions, and JJj"^ by*the 
particularly the receipts and payments, of the Defendant conduct of the 
Taylor; an injunction, restraining him from receiving any parties, niak» 
part of the income, and interfering in the concerns, of the "?||'* impos- 
Opera House; and a direction to the Master to consider of H ^^ Swn^e 
a scheme for the sale of the joint property, or for the future terms stipu- 
management. , lated. 

♦The Defendant Taylor^ by his answer, claiming as a 5r^'Tr^' 
creditor upon the result of the account, insisted on a lien a^sale o/the 
upon the Plaintiff's share for the balance that should ap- whole con- 
pear to be due. cern; restrain- 

Sir Arthur Piffgott, Mr. Fonblanque, Mr. Hart, ^'^^ll'^in^arUier 
3fr. JohnsoTiyfor the Plaintiff, Mr. Richards, Sir Samuel f^ fctine ; 
Romilly, Mr. Leach, Mr. Wet her ell, and Mr. Shadwell,for with liberty 
the Defendant Taylor. to either party 

For the Plaintiff, it was insisted, that if he was entitled J^i, ^^^^he 
to a decree dissolving the partnership, the Court, in direct- Master for 
ing the future management, was not bound to the parxicu- management 
lar stipulations of the contract; but would consult the bene- ^^^^^ ^^® •*^^-. 
fit of the parties. [•300] 

Upon the' question as to the dissolution of partnership, 
Sayer v. Bennett, (a) and Adams v. Liardet, fbj were 
cited. In the former, upon the insanity of a partner, an 
inquiry was directed, whether he was in such a state of 
mind as to be capable of conducting the business : but the 
result does not appear. 

CaJ See the case stated in the report upon the motion, 15 Va, 10. 
CaJ p. 300. Before Lord Eenjfon, at the Rolls, Watton, Partn. 362. 
CbJ From a MS. o(Sir Samuel R^Uy, before Lord Thurlow, 



\{\) Cited 3 Johns. Chi^. Rep. 549. { 
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1813. The Lord Chancellor, in the course of the argu- 

ment, inquired, how the Sheriff executes the writ UQdera 
judgment against one partner, according to the present 
doctrine of Courts of Law, that he takes the interest of 
the partner ; and in some way, (it is not very clear, how) 
they take an account of all the concerns ; and the creditor 
sells the interest of the partner. Is not thSit a dissolution of 
the partnership ? 
[ 301 ] Mr. Cook jC Amicus Curiae) said, the way, in which the 
Sheriff executes the writ in practice, is by making a bill of 
. ^ sale of the actual interest. Scott v. Scholey faj was men* 
tioned, as to the proper subject of legal execution. 

at li^under ^^^ ^^^ CHANCELLOR. If the Courts of Law have 
a judraient followed Courts of Equity in giving execution agaipst part* 
against apart- nership effects, I desire to have it understood, that they do 
ncr formerly not appear to me to adhere to the principle, when they sup- 
"oint effect*^* P°*^» that the interest can be sold, before it has been ascer- 
and selling the Gained what is the subject of sale and purchase. Accord- 
undivided ing to the old law, (l) I mean before l^ord Mansfield'* s 
share : now by time, the Sheriff, under an execution against partnership 
tuallnterest^" effects, took the undivided share of the debtor, without re- 
how to be as- fcrence to the partnership account : but a Court of Equity 
ceruined ex- woUld have set that right, by taking the account, and as* 
5fP^ *"f En " ^'^^^'^"'^g what the Sheriff ought to have sold : the Courts 
ty "QKerv7?2)' of Law, however, have now repeatedly laid down, (bj that 
they will sell the actual interest of the partner, professing 
to execute the equities between the parties ; but forgetting, 
that a Court of Equity ascertained previously what was to 
be sold. How could a Court of Law ascertain, what was 
the interest .to be sold, and what the equities; depending 
upon an account of all the concerns of the partners for 
years ? 

By the express contract of these parties, which is the ba- 
sis of this concern, whether a partnership, or to be described 
by any other denomination, Taylor was manaj|;er, subject 
to all the engagements to which Gould had been subject. 
[ 302 ] Whether this is a partnership which might be dissolved by 
filing the bill, which it is perhaps difficult to maintain, or^ 
for a term of years, or, as was contended in the case C^J 

fa J 8 Eatt. 467. 

fbj BarhurU ▼. CUnkard^ 1 Shno. 173. Eddie ▼. Daoidfit^ Doug- 
650. 

fa J, p. 302. Morrit .▼. Cobnan, 

(1) 16 Fin. Ab. 242, 243, &c. 

{(2) See the note to Taghr ▼. Ficldt, 4 Yes. jun. 396, and McoU U Vandewater r. 
Mumford^ 4 Jotms. Cha. Bep. 522*| 
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of the Theatre on the other side of the Haymarket, without 1813. 
limits, as long as renewals could be obtained, is not ex- 
tremely material, in the view the Court is obliged to take» 
of this case. 

The case idleged, is, that all these engagements have 
been violated from day to day ; that performers have been 
employed without mutual consent ; that this has been the 
habit ; and may be persevered in : so, as to the nightly re- 
ceipt of the money ; which, it is represented, being either 
left in a particular place, or paid to an agent, has in some 
way got to the disposition of Taylor; and the attempt of 
this Court to put an end to that, has been rendered ineffectu- 
al by a slip in the terms of the injunctbn : a circumstance 
which I cannot regard; as the effect is, that the parties 
were under no prohibition. There is hardly one covenant, 
which has not been violated. It is said, the remedy is by 
repeated actions of covenant; and it is supposed, that juries 
may have feelings of vengeance, that may subject Mr. Toy- 
lor to such damages as may produce the full object of the 
Plaintiff: but a Court of Equity has power to restrain and j„pjgjjction 
enjoin: a power in many instances recognised by the Law, as i^y injunction, 
resting on that very circumstance, that without such inter- upon' the 

Emition the party can do nothing but repeatedly resort to ground of 
aw ; and, when that has proceeded to such an extent as J^f^^J^ ll, 
to become vexatious, for that very reason the jurisdiction tjons of cove- 
of a Court of Equity attaches. nant. 

It was supposed, that I had contradicted Lord KenyorCs 
doctrine in Sayer v. Bennett. (1) Certainly I did not con- 
tradict that doctrine : nor did I make any decree, which, [ 303 ] 
duly considered, was an assent to it. The case was no . 

more than this ; one partner becoming a lunatic, the others ^f p,!!JJne^hS> 
thou^t proper by their own' act to put an end to the part- on the lunacy 
nership; which thev had ho right to do, if he had been of a partner, 
sane ; and they continued to carry on the business with his if tobeobuin- 
capital; not being able to state, what was his, as a creditor, decreed not 
aad what was not his, as a partner. CaJ That, Lord Ken- by the act of 
yon thought, afforded a sufficient ground for saying, the the aurvivow; 
pamership was not determined ; and he also held, that one "5*^^^^^^^" 
partner cannot, on account of the lunacy of another, put an j^^^ carried on 
end to the partnership ; but that object must be attained the buaineaa 
through the decree of a Court of Equity. with his capi- 

My decision was not intended either to support or im- ** 
peach that ; proceeding upon the particular circumstances 
of the case before me. The question whether lunacy is to 

CaJ Crawfhay v. ColUn$, 15 Vef, 218. Feathentonhaugh y. Fcnreick, 
17 Vet. 298. 

(1) fFattM on Partnership, 382. 1 Cox. lOT. 
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be cooeidered a dissolution, is not before me. (1) I aliaU 
therefore say no more upon it than this. If a case had 
•arisen, in which it was clearly established, as far as human 
testimony can establish, that the party was what is called 
an incurable lunatic, and he had by the articles contracted 
to be always actively engaged in the partnership, and it was 
therefore as clear as human testimony can make it, that he 
could not perform his contract, ther^ could be. no damages 
for the breach in consequence of the act of God : but it 
would be very difficult for a Court of Equity (o hold one 
man to his contract^ when it was perfectly clear that the 
other could not execute his part of it. It will be quite time 
enough to determine that case when it shall arise; for, as we 
know that no lunacy can be pronounced incurable, yet the 
duration of the ^disorder may be long or short; and the de* 
gree may admit of great variety. I would not, therefore, 
lay down any general rule by anticipation, speculating upoo 
such circumstances. I agree with Lord TAur/bw, that the 
jurisdiction is most difficult and delicate, and to be exer- 
cised with great caution. 

The real question here is quite diiTerent from Adams v. 
Liardet; which I take to be that in which Lord Thurlow^s 
opinion was expressed. This question is, whether, from 
the acts of Taylor himself, it is not manifest that this part- 
nership cannot be carried on upon the terms for which the 
parties engaged: whether a single act has been done by 
him of late, that is not evidence on his part, that he can no 
longer himself be bound by his contract, so as to observe 
the terms of it; when he excludes himself from the concern 
and the partnership, as far as it is to be conducted upon the 
terms on which it was formed, and says, he will carry it on 
upon other terms. Taking 'that to be his conduct, this 
comes to the common case of one partner eXcliKling the 
other from the concern ; as, if one will not, because he can- 
not, continue it upon the terms on which it was formed, the 
consequence must be, that he says, his partner shall not, be- 
causie he cannot, carry it on upon those terms. 

That is the true amount of this case. The one cannot 
engage a performer without the otber^s consent; having 
entered into stipulations only with reference to agreement, 
they have given me no meaas of extricating them from the 
difficulties arising from non-agreement. Suppose an Opera 
at this time requires more than 300/. per week, or a new 
exhibition more that 500/. if the Plaintiff differs upon that, 
what is a Judge to do but to look at the contract, as the on- 
ly thing the Court can act upon : and if both parties agree 
that the -contract cannot be acted on, that furnishes the 



(1) BuddietorCf Case, cited 2 Ve: ien. 34. 
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1 of saying, there is an end of it ; and their interests 1813. 
are to be regarded as if no such contract had existed. The 
parties, by consent, determine that there is an end of the« 
concern, which cannot be carried on upon the terms stipu- 
lated ; and the. Court cannot substitute another contract. 

In this view of the case, my opinion is, that this con- 
tract is determined; and the parties must be treated accord- 
ingly. (1) The decree as to the mortgage, &c. is of course : 
but another view of the case arises from the answer of Tay- 
iotj ckiming as a creditor- upon the accounts ; and that the 
Court, regardiqg this as partnership property, shall give 
him a lien upon the Plaintiff's share, for the balance that 
inay be due on the account. Upon the safne principle then, 
if the Plaintiff shall appear to be a creditor, has not he a 
rip^htto ^ave Taylor's snare sold ; and then, is the Court, 
vmding up the concern, to sell the share of one, and not 
the whole joint property ? Each has an interest to have 
the whole sold; which will sell much better than the shares, 
especially if unliquidated. 

The most difficult c|uestion is that, as to the appointment 
of a manager. in the mterval between the decree and the 
sale. This joint concern ought to be brought to sale, if at 
9U« upon the principles I have mentioned ; placing them in 
the state in which thev would be, if without any stipiUa- 
don for management, they were respectively owners of giv- 
en undivided shares. They agree upon given principles and 
prescribed terms for the management; which can no longer 
be carried on upon those principles and terms; and the 

Question is, whether the Court can impose a manager be- 
>re the sale, not upon the prescribed terms, but on such [ 306 ] 
as may be adviseable for all the parties concerned. With 
an inclination, that I shall have great difficulty to make that 
a part of the decree without some previous inquiry, I re- 
serve for further consideration that difficult and material 
question^ having expressed my opinion upon the rest of the 
case ; in a word, that these parties have themselves dis- 
solved this joint concern : as Uieir conduct shows, that they 
cannot carry it on upon the terms stipulated. 



The minutes, as corrected by The Lord Chancellor^ de- J^ec. 24. 
clared, that the Defendant Taylor mras not entitled to act 
as manager until a sale ; and that, if the Master's opinion 
should be, that the property could not be immediately sold, 
either party was to be at liberty to lay proposals before him 
for the management until a sale. 

WBarmsr r. IHx. 1 Cox. 213. 
Vol. II. 26 . 
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1813. GRANT V. MILLS. (1) 

Dec. 16,ir. 

Vendor's lien JOHN OGLE^ having entered into an agreement to pur- 
for Uic*'^^^ chase a freehold estate from the Plaintiff; by indentures of 
chaae^moncy ^^^e and release, dated the 20th and 2l8t of Aprils 1804, 
not dischmrg- in consideration of 3500/. by Ogle paid as therein mention- 
«d by taking ed, the estate was conveyed to Ogk in fee : the sum of 
chMlire;t*^ 3500/., the consideration stated to be paid by 0^/^, was not 
arc tobe con- P^'^ otherwise than by bills to that amount, drawn by Ogie 
tidered, not as at different dates, and accepted by him and his partner Wiai-^ 
a securUv, but ton; payable to the Plaintiff's order. Ogie soon afterwards 
SLAn^^'fS) «^*d *« ^^^^ *^*' ^^^^- *^ *« Defendant Mi/U: but of 
r*30r 1 **^ ®"™ °"^-^ 1199/. had • been paid by him on the Ist of 
*• J yune, when Ogle and Walton became Bankrupts. 

The bill, insisting, that under these circumstancesi the 
Plaintiff was entitled to the sum of 2301/. remaining un- 
paid by Mills^ with interest at 5 per cent, prayed a declara- 
tion accordingly ; or otherwise that the same might be ap- 
plied by Mills towards payment of the bills of exchange. 

Sir Samuel Romilly^ and Mr. Roupell^'for the Plaintiff*"^ 
Under the circumstances of this case, the Plaintiff has a 
clear lien upon the purchase money, remaining unpaid in 
the hands of Mills; who is a niere stake-holder ; bound by 
notice at any time before the contract, andtherefore before 
all the money has been paid. The mere fact of an additional 
security taken is not conclusive that the lien is given up ; 
unless taken with that intention, for the purpose of exone- 
rating the estate. There is a wide distinction between a 
mortgage, particularly of a part of the same estate, and a 
mere personal security, in this instance, bills accepted by 
the purchaser and his partner, and dishonoured, when due* 
This subject, and the various authorities, were much con- 
sidered in Nairn v. Proxvse^ fa J and Simmons v. Mack- 
reth. CbJ 

Mr. Hartj Mr. Leach^ and Mr. IVear^ for the Defend- 
ants^ the Assignees under the Commission.-^lt cannot be 
admitted, that a personal security, taken by the vendor of 

CaJ 6 Fm. 752. f 6J 15 Fw. 329. 

(1) 16 Vet 278. Ex parte Loaring^t 2 RoH^t Bank. Ca. 79. Ex parte 
Peake, 1 Madd. 346. Blackburn v. Gr^ton, 1 Cox. 90. 



{(2) Nor does the taking o£ a pronuiwry Cha. Rep. 308. See what is said as to tak- 
tikte anect the lieiu Ganvn ▼. Green, 1 Johns, iog Bills of Exchange, 1 Mason's Hep. 316.{ 
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«n estate, does not discharge the lien : Bond v. Kent^ faj 1813. 
Fawell V. HeeRs: fbj the latter case, th:>ugh questioned in 
Blackburn v. Gregson^ f^c J not being overruled. The prin- 
ciple is correctly stated in Nairn v. Prowse; that a personal 
security taken, though not of necessity a substitution for 
the lien, is so, if totally distinct and independent ; as it was 
in that instance ; a new security taken by a pledge of stock. 
This falls within that principle ; being, not merely the per- 
sonal security of the purchaser, but bills, drawn upon, and 
accepted by, the house in which he was a partner: a new 
security; and a substitution of additional and different 
credit. 

Mr. Owen^ for the Defendant JUiils^ contended, that the 
agreement to take bills instead of money, was prima facie 
a substitution ; that there was no privity between the Plain- 
tiff and Miils; and that the relief, to which the Plaintiff was 
entitled, to prevent the Assignees from receiving and dis- 
tributing the remainder of the purchase money, might have 
lueen obtained by petition under the Bankruptcy. 

Sir Samuel Romilly^ in Reply. — ^The additional security, 
if it can be ascribed to any other motive than the intention 
to relinquish 'the lien, will not have that effeqt. The rea- 
son for taking these bills may be presumed to have been 
the convenience of the purchaser ; giving him the opportu- 
nity of paying by insulments : the bills beii% at different 
dates. Certainly there is no evidence of that motive. The 
Assigne<i3 are in the situation of the Bankrupt Ogle: could 
he have taken this money, and refused to pay any part to 
the original owner of the estate I 



The Master of the Rolls asked, whether there was [ 309 ] 
any case of a security given by a third party. 

It was admitted at me Bar, that there was no such case. 



The Master 1)f the Rolls. The general doctrine re- ^^' 17. 
specting the lien of a yendor for his purchase money is not 
disputed in this case : neither is it disputed, that whatever Awlgnces 
equity the Plaintiff would be entitled to against Ogle he is J^u^^tl^Vi 
entitled to against the Assignees. As to the Dcffendant the Bankrupt; 
jUiik^ it can hardly be said, that any adverse equity is 
sought against him. He has paid nothing since he had no- 
tice ; and it is indifferent, to him to whom he is to pay what 

fa) 2 rem, 281 

fbJ Jmb. 724. 1 Bro, C. C. Ed. 3. 433> n. 2 JDick. 425. 

CeJ 1 Br9. C, a 420. 
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18t3* remains due from him« The only Question is, whedier the 

Plaintiff has parted with that lien, which, unless it has been 

parted with, every vendor has for the price of his estate. It 

is said, that by taking bills, accepted by the partnership, in 

which the purchaser was a partner, the vendor has got the 

security of a third person ; viz. the other panner; which must 

As to the be considered as a substitution for the lien. What may be 

eiTects of a ^^e effect of a security, properly so denominated, of a diird 

third^peraon P^i'^^'O) ^^^ never, I believe, been absolutely determined : 

upon the vend* but I perfectly concur in the opinion expressed by Lord 

or*ilienon the Redesdak in Hughes v. Kcarney^CaJ that bills of exchange 

Du *^h ^^ ^* ^^^ *^ ^ considered, not as a security, but merely as a mode 

ne>7Qu^^ of payment. That is obvious from attending to the nature 

Acceptor of a of a bill of exchange : it is an order by the drawer, for the 

l»l* coniidep- pavment of money which he has in the hands of the drawee, 

not" twnrty '* to the holder of that bill. The acceptor, by his acceptance, 

acknowledges that he has money belonging to the drawer 

[ 310 ] in his hands ; and engages to have that money forthconnng 

according to the requisition of the bill. The acceptor is 

never considered as a surety for the debt of another. By 

accepting, he admits himself to be a debtor to the drawer. 

The subject of the bill is, in contemplation of law, the 

drawer's own money, which he authorizes the creditor to 

receive, instead of receiving it himself, and afterwards 

handing it over to such creditor. My opinion is clearly, 

that there is no waiver of the lien by taking bills; and 

therefore the Plaintiff is entitled to whatever pa|i of the 

purchase money remains in the hands of Milla. If there is 

any dispute as to the amount, it must be ascertained by a 

reference to the Master. 

CaJlSch9.ULefASi. See 136. 



,3J3 DONE V. READ. 

JVW. 10. 

Joint and M- A JOINT and several answer was taken by Commis- 
yertl answer sion ; iVi the title to which, the names of yohn Done and 
*h^' t^ti"^ *" .^'•ia his wife appeared, who declined joinmg therein ; and 
sons vlw^ put in a joint answer widi other Defendants, 
clined jointnr Mr. Lyon moved, that the names of the Defendants, Done 
in it, ordered and his wife, may be struck out from the title of the eu- 
*^ JjL'^*^'^*^ grossment of the answer, which they refused to swear, 
of ihowwho' ^^ Plaintiff consented to the motion, 
swore it, with- 
out striking out the names. 
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Mr. Hart^ (as Amicus CurimJ suggested, that the course 
is, that the answer should be received as the answer of those 
who swore it. Dnn 

The Vice*Chancsllor made the order according- ^'^ 

ly.(i) 

(1) See C^ivv. W€9M.lMiM.7ii$. 



[311] 
PEAKE V. PENLINGTON. • isis. 

JWp. 37. 

THE question in this cause turned entirely on the con- Powen of 
structlon of the following clause, contained. in marriage ar- ssle and ex- 
ticles preparatory to a settlement. S*inailct3c- 

** And it is hereby declared and agreed between the par- ,ncnt under a" 
^^ ties hereto, that in the said settlement shall be contained clause in ar- 
** a power for the said James Peniin^ton and Anna Maria^ x^xAtM for all ^ 
" and the survivor of them, to appomt new trustees ; and '>«"*1 Powers! 
^^ also all such other powers and provisoes, for effectuating 
^ the intention of the said parties, as are usually contained 
^ in setdements of the like nature, as shall be approved of 
^ by the said Richard Peake and James Earnshaw^ (the 

trustees) or the survivor of them, his heirs, executors, 

administrators, or assigns." 

The question was, whether powers of sale and exchange * 
should be inserted in the settlement. 

Mr* Roupelly for the Plaintiff^ 
Jor 



c& 



Mr. Wyatt, for the Defendant. 

The Lord Chancellor declared his opinion to be, that Fowen of 
powers of selling, exchanging, and investing in new pur- •fj**"?» ^' 
chases, are usual in settlements ; and, therefore, powers of andTmiStinip 
sale and exchange came within the meaning of this clause; in new pur- 
and ought to be inserted in the settl.ement. chases, usual. 
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1813. PRESTON, Ex parte. (1) 

Jfw. 30. 

.»wito**not an "^^^^ petition was presented by a Bankrupt, to super- 
Act o/buiIl-^ ^^^^ ^^^ Commission, on the ground that no Act of Bank- 
ruptcy, ruptcy had been committed. 
[ 312 ] The affidavit in support of the petition stated, that on 
Monday the 3d of Maif last, the petitioner told one of his 
creditors, Popple^ that* if he. Popple^ would go to the house 
of the petitioner to dine either on Sunday or Monday fol- 
lowing, the 9th or 10th of May^ he woidd setde the account 
between them. On the other side it was sworn, that the 
Bankrupt said to Poppie^ *^ If you will come and dine with 
*^ me next Sundau^ we will settle." On Sunday^ the 9th, 
the Bankrupt said to his servant, *^ If Popple comes to-day, 
** tell him I am gone out to dinner." Popple afterwards 
called, and was accordingly denied by the servant ; who, 
after he was gone, went into the room to her master, and 
told him what had passed. 

Sir Samuel Romilly^ and Mr. Barbery in support of the 
Petition. 

M. Harty for the petitioning Creditor. 

The Lord ChancelloU intimated his opinion that this 
was not an Act of Bankruptcy, but said he would inquire, 
whether there was any* instance in which such an act had 
been held an Act of Bankruptcy. 



The Lord Chancellor. The Act of Bankruptcy, on 
which this Commission is grounded, is a denial to a cre^ 
ditor on a Sunday. After the best consideration my opi- 
nion is, that, if the petitioner did, according to the repre- 
sentation of the petitioning creditor, appoint Sunday for set- 
tling the account, it is not an Act of Bankruptcy by him to 
say he would not keep that appointment to transact business 
on that day. On that ground, this Commission must be 
superseded at the expense of the petitioning creditor. 

(l)2J9Me'tBaiik.Cft.31. 
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MURRAY u. JONES, j^^^, 

FAWCETT. V. JONES. im 

July 19,20. 26. 
HENRIETTA LAURA PULTENET, Baroness of Construction 
Bath^ by her will, dated the 5th of November^ 1794, reciting, cLu.T'ifte^ 
that, by articles of agreement, bearing date the 23d of Ju- bequrat to^Uie 
fy% preceding, previous to her marriage with Sir ^am^^ testatrix's 
Murray Pulteney^ all the real and personal estate belonging younger chil- 
to her (except as therein mentioned) were agreed to be con- S*^ i ,2lu" 
veyed, assigned, surrendered, and transferred, to trustees, <« have but one 
their heirs, executors, administrators, and assigns, upon " child Itv'mg 
trust (among other things) that they should execute such *|*^*^**j™® 
grants and other dispositions of the said real and Personal «^^^^,,^^ 
estate unto and to the use and for the benefit of such per- aii but one die 
son and persons, and for such estate and estates and other under twenty- 
interests, and subject to such powers, conditions, &c. as ^"® "p^ ""■ 
«he should by deed or will appoint, by virtue of the said ^oUicrfimii- 
power reserved to her and of all other powers, &c, appoint- ly : not a c^n^ 
ed, that the * trustees should assign and transfer all her per- dition: esta^ 
aonal estate to her executors, upon the trusts after men- Wished, there- 

tioneo. . . ^ , event of the 

The testatrix then, after makmg a provision for the pay- testatrix's 
ment of her debts, as to two third parts of a fund of 44^4/* death, having 
4#« 2d. 3 per cent. Consolidated Annuities, appointed, sub- "*T^ ^^ * 
ject to the existing trusts, that the trustees should pay the 
dividends to the separate use of Elizabeth Evelyn Markham [ * ^1^ J 
for life ; and after her decease, transfer the capital among 
her children, equally, subject to her appointment, or to her 
only child, and the remaining third, to two other persons 
equally ; and, in case of the. decease of either or both, upon 
the same trust, for the benefit of Mr9. Markham and her 
issue, as the other two-thirds. 

.The testatrix further directed her executors to permit 
Sir William Pulteney to have the use of all her jewels and 
trinkets, except those particularly disposed of, during his 
life ; and after his decease, or in case of his death in her 
lifetime, then, after her decease, to deliver them to her 
eldest or only son, who shall be then living, for his own 
absolute use and disposal, upon his attaining the age of 
twenty-one years ; and in case of his death under that age, 
then to her next eldest son, who shall live to attain the age 
of twenty-one years, upon his attaining such age ; and in 
case she shall leave no such son, who shall live to attain 
the age of twenty-one years, then to deliver and divide the 
^ several jewels and trinkets unto and amongst h^ daughters, 
' who shall be living at the time of the decease of the survi- 
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1813. vor of her and the said Sir William Pulteney^ in equal pro- 
portions (if more than one ;) and if there shall be but one 
such daughter, then to deliver the whole of 9uch jewels, 
&c. to such' only daughter^ upon her or their respectively 
attaining the * age of twenty-one years or marriage, which 
shall first happen ; with benefit of survivorship ; and, ia 
case she shall have no daughter living at the time of the 
decease of Sir William Pulteney^ or at the time of her de- 
cease in the event of his death in her life-time, or being 
such all of them shall die under age and without having 
been married, then. to deliver the said jewels, &c» to Mr9» 
Markham; or if she should be dead, to her children equally, 
or her only child. 

The testatrix, after some legacies and annuities, and a 
direction to her executors to deliver such of her wearing 
apparel as they thought proper to her maid servant, and 
the residue to and among her (the testatrix's) children ; and, 
in default of such issue, to Mrs. ii£irMam, ' directed her 

* executors to jpay the interest and dividends of all the resi- 
due of her personal estate to her father, and after bis de- 
cease to her husbiind Sir James Pulteney ; and after the 
decease of the survivor, unto and among all and every her 
daughters and younger sons, equally ; and if there shall be 
an eldest or only son, and but one such daughter or younger 
son, then the whole to such one daughter or younger son, 
at the age of twenty-one, or on the marriage of daughters : 
with directions for maintenance in the meantime, and sur* 
. vivorship, in case of death, or a younger son becoming an 
eldest or only son* The will then proceeded thus : 

^^ But in case I shall have but one child living at the 
** time of my decease, be the same a son or a daughter, or 
^^ in case I shall have two or more sons and no daughter 
^* or daughters living at the time of my decease, and all of 
^* them but one shall depart this .life under the age of twen- 
(31^ ] ** ty-one years, or in case I shall have two or more dangh- 
'^ ters and no son or sons living at the time of my decease, 
^ and all of them but one shall depart this life under the 
^^ age of twenty-oixe years and without having been mar- 
*^ ried, or in case I shall have both sons and daughters, and 
^* all but one being a son shall die under twenty-one yea^fs, 
^^ or being a daughter shall die under that age and unmar- 
*^ ried,'' then, in any of the said cases, she directed, that the 
trustees should, from and immediately after the decease of 
the survivor of Sir William PuUeney and Sir James PuHe- 
ney^ stand possessed of and interested in the whole of the 
said residue of her personal estate, &c« upon the same trusts, 
&c. for Mrs. Markham and her issue as are before declared 

- concerning the two third parts of the 4434/> 4». 2d. Bank 
3 per cent. Consolidated Annuities ; with a direction for . 
the maintenance of such issue of Mrs. Markham^ as afore- 
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said, until such time as their respective portions shall be- 
come payable, as she had before directed with respect to 
her own slaughters and younger sons ; and in case there 
shall not be any such issue of Mrs. Markham living at the 
time of her decease, or, there being such issue, if all and 
every of them shall depart this life before they or any of 
them shall have acquired a vested interest in the residue, 
in trust for the testatrix^s only or only surviving son, as 
the case may be, at his age of twenty-one years, or her on- 
ly or only surviving daughter, as the case may be, at her 
age of twenty-one years, or upon the day of her marriage, 
unless in the life-time of jSir William and Sir James PultC' 
nei/j or Mrs. Markham : in that case, to be paid or trans- 
ferred within six calendar months next after the decease of 
the survivor; but in case she shall depart this life without 
.issue, or leaving such, if all and every of them, being daugh- 
ters shall depart this life under the age of twenty-one years, 
not having been married, and.all and every of them, being 
sons, shall depart this life under such age, and in case there 
shall not be any such issue of Mrs* Markham as aforesafd 
living at the time of her decease, or there being such issue, 
if all and every of them shall depart this life before they 
or any of them shall have acquired a vested interest in the 
residue, then in trust for the brothers and sisters of Mrs. 
Markham then Ji ving, equally ; and if but one, for such only 
one. 

The question arose upon the claim of Mrs. Markham^ 
now Mrs. Fawcett^ and her children, under the residuary 
clause, in the event of Lady Bathes death, having never had 
a child. 

Sir Arthur Piggott^ Mr. Richards^ and Mr. Preston^ Mr. 
Hart^ and Mr. Treslove^ for the Plaintiffs in the second 
Cause^ Mrs. Fawcett and her Children^ contended, that up- 
on the whole of the will, the limitation of the residue to 
Mrs. Fawcett and her family could be intercepted only by 
the preceding limitation taking effect ; not depending on a 
condition precedent; that the testatrix did not mean to die 
intestate as to any part of her personal estate ; that she 
clearly intended to postpone an only child of her own to 
Mrsm Fawcett and her family ; and her husband Sir James 
Pulteney was an object of her particular attention immedi- 
ately after her father. 

Sir Samuel Romilly^ Mr. Leachj and Mr. Raithby^ for 
Sir John Murray^ the personal Representative of Sir James 
Pulteney. 

The following cases were cited: Jones v. Westcomb^ (a) 



1813. 




[ 3ir ] 



fa J 1 Eq. Co* wf ftr. 245, pL 10. 
Vol, IL 27 



817 



Gases in Chancery. 



1813. 



Murray 

V. 
JOIfBt. 

Fawcstt 

V. 
JORBS. 

[ * 318 ] 
July 26. 

Will con- 
strued with- 
out regard to 
the instruc- 
tions. 



[ 319] 



Gulliver v. Wicket^ (h) Statham v. Bell^ (c) Doe on the 
* Demise of Watson v. Shipphard^(a) Doo v. Brahant^(hJ 
Meadows v. Parry ^ (c) Fonnereau v. Fonnefeau^ fdj 
Taylor v. Taylor^ fej Calthorpe w. Gou^h, (f) and White 
V. Barber. {g^J 

The Master of the Rolls. From the opening of this 
case, I collected, that there had been a proceeding in the 
Ecclesiastical Court relative to some supposed variance 
between the will, as it stands, and the instructions given 
for preparing it. If I knew what those instructions were^ 
it would be my duty to construe the will without the least 
regard to them : but I am not in any manner apprized of 
their import : nor do I know in what degree they would, 
if introduced into the will, obviate any difficulty in its con- 
struction. Upon the order of the limitations in this will,- 
there can be no dispute. The limitation to Mrs. Markham^ 
now Mrs. Farvcetty and her issue, stands next in succession 
^fter that to the younger children of Lady Bath. Lady 
Bath had no younger children : prima facie^ therefore, the 
limitation to Mrs. Fawcett and her issue is to take effect* 
but it is said, that limitation cannot take effect ; and conse- 
quently * there is an intestacy; because the limitation to 
Mrs. Fawcett is preceded by, and made to depend upon, 
the condition, that Lady Bath should haveta child or chil- 
dren living at her decease : Lady Bath never had a child : 
the condition therefore fails ; and with it the limitation, de- 
pending upon it, must likewise fail. 

The questions then are, 1st, Whether in words any such 
condition is to be found in this will : 2dly, If in words, then 
whether the intention was, that those words should have 
the effect of condition. In. my opinion, the first case put 
by Lady Bath^ namely, that of her having but one child 
living at her death, dpes not contain a condition, that she 
should have one child living at that time. At first sight, a 
proposition relative to the having but one child may seem 
to include in it, and to imply, the having one. That is true, 
if the proposition be affirmative; but by no means necessari- 
ly so, if the proposition be hypothetical or conditional. The 
proposition that A. has but one child, is as much an asser- 
tion, that he has one, as that he has no more than one : but 



CbJ 1 mi: 105. See 3 Burr. 1644. 
fcj Covp. 40. 1 Dou^. 66, note 4, S.C. 



fa J Doug 75. 

fcj Ante, vol i. p. 134. 

feJlAtk 386. 



fbj 3 Bro. a C. 39S. 
CdJ 3 Mk. 315. 
C/J 3 Bro. C. C 395, note. 



r'gj 5 Burr, 2703. S^ the judgment in Humberttone y. Stanion^ mtlt, 
L 



voL L p. 388. 
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1813. 

MURSAT 
V. 
JOHBS. . 

Fawcitt* 

V, 
JOKSS. 



when the havings hut one is made the condition on which 
some particular consequence is to depend, the existence of 
one is not required for the fulfilment of the condition ; un- 
less the consequence be relative to that one supposed child. 
As if I say, that in case I have but one child, it shall have 
a certain portion, it is, in the nature of the thing, necessary 
that the child should exist, to be entitled to the portion : but, 
if I say, that, in case I shall have but one child of my own, 
I will make a provision for the children of my brother, it 
is quite clear, that my having one child is no part of the 
condition on which the supposed consequence is to depend. 
My having one child of my own would rather be an obsta* 
cle than an inducement to the making of a provision for the 
children of another person. The case I guard against is 
the having a plurality of children ; and it is only the exist- 
ence of two or more that can constitute a failure of the 
condition on which the intended provision for my brother's 
children was to depend. The plain sense of the proposi- 
tion is, that, unless I have more than one, the provision 
shall be made. 

It might have been apprehended, that Lady Bathes hav- 
ing one child would prevent her from giving the bulk of 
her fortune to the children of Mrs. Fawcett. Lady Bath [ 320 J 
says, ^* No : supposing I have one child, but if I have 
*^ but one child, that is, unless I have more than one, Mrs. 
Fawcetfs children shall take my residuary estate." It can- 
not be predicated, that Lady Bath had more than one : she 
had none. If the subject admitted of gradation, as it does 
not^ it might be said, that the condition, on which the limi- 
tation to Mrs* Fawcett depended, was more than fulfilled. 
The circumstance, that was to exclude her, was the exist- 
ence of more than one child : there is not even one : there 
is consequently no approximation towards that which would 
have occasioned a failure of the provision. If I am right 
in this construction, a case exists, in which, according to 
the provision of the will, the limitation to Mrs* Fawcetfs 
children was to take effect. 

Supposing, however, I should be mistaken in this, and that 
the words do in their proper sense import a condition that 
a child or children should be living at Lady BatKs death, 
the question is, whether it would not be contrary to the in- 
tention of the testatrix, to give to those words a conditional 
operation. That intention must undoubtedly be collected 
from the will itself; and it is quite true, that, in the absence 
of such intention, it is not necessary for those, who resist 
the claim of Mrs. Fawcett s children, to account for Lady 
BatKs requiring the existence of a child of her own as the 
condition of he? bounty to her friend and relation : but, on 

the other hand, it cannot be denied, that words of apparent Words of 
' ' ' "^ apparent con- 

dition controlled by the context. 
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1813. condition may be explained and controlled by the context of 
the will. 

In' y ones v. Westcomb^ (a) the words did prima facte 
import a condition. The Court of Common Pleas ♦thought, 
the will did not furnish sufficient evidence of an intention 
that the. words should not so operate ; Lord Harcourt^ and 
the Court of King^s Btfnch, thought^ that such an intention 
might be inferred from the very nature of the limitations : 
no one said, it might not be collected from other parts of 
the will. 

In the case, cited by Mr. Raithby from Doufflas^ of 
Doe V. Shipphard^ Co J the words of themselves were words 
of express condition : " in case my daughter shall survive 
^* her husband :" but the Court did not say, they would look 
no further for the sense of those words. The reason for not 
supplying other words, supposed to be omitted, was de^ 
clared to be, that, upon full consideration of the whole will, 
^ they did not find sufficient to gather such intention. 

In this case, it is material to advert to the place where 
the supposed conditional words are introduced ; and the 
apparent purpose for which they are so introduced. Lady 
Bath had immediately before disposed of the mass of her 
property in favour of her younger children. She had made 
whatever provision she deemed necessary, on the supposi- 
tion that those bequests would take effect. Then sne be- 
gins a clause with the words ^^ but in case ;" indicating, 
that she was about to provide for some event opposite to 
that which she had hitherto been contemplating ; and she 
accordingly proceeds to specify cases, in which the prer 
ceding limitation would have failed by the want of any 
children, lyhom she meant to consider as younger children 5 
if there be but one child living at her death, or, there being 
more than one living, if all but one happen to die before 
twenty-one in the case of sons, or twenty-one or marriage 
[ 322 ] in the case of daughters, there would come to be a failure 
of younger children, and consequently of the limitation in 
their favour ; and in that event, the property is limited over 
to Mrs. Fawcett and her issue. It is clear, that the testatrix 
was not here prescribing substantive conditions, in the pro- 
per sense of the word, on which the original devises should 
depend; but was specifying events, in which the former 
limitation would fail ; and an opening would be made for 
that which, was to be substituted in its place. 

• It is true, that the testatrix has not specified all the modes 
in which the preceding limitation might fail ; as it might 
not only by there being but one child, but also by there be- 
ing no children ever born. Then it falls precisely within 

CaJ 1 Eq, Ca. Mr. 245, Pi. 10. 
r^J p. 331. Jhu^. 75. 



Cams ik Changkhv. 



832 



Jonts V. Westcomb. The limitation over dependa on the 
jailure of that which precedes it ; but the testatrix has not 
taken in all the modes by which it might fail. In Jones 
V. fVcstcomby the only specified case of failure was by the 
death of the supposed child under twenty-one : the actual 
failure was by the non-existence of any such child* I do 
not see how these cases can be distinguished: but, sup* 
posing they could, or supposing the decision of the Court 
of Common Pleas had prevailed in J ones V. Westcomb^ still 
I conceive that this case must be decided in favour of Mrs. 
Fawceifs children ; as this will furnishes still further, and, 
if possible, stronger, evidence, that the testatrix did not con- 
template the event of her having issue as being the condi- 
tion on which those children were to take. I allude to the 
clause in which the property is given over to Mrs. Faw- 
cettls brothers and sisters : there, Lady Baih distinctly puts 
the case of her dying wholly without issue ; and yet she 
supposes, that in »uch case nothing »could prevent Mrs. 
Fawcetfs children from taking under the will, except their 
not living to the age at which their interests were directed 
to vest ; for it is only in the event of their dying sooner 
that the limitation over is to take effect. This is in efftrct a 
declaration by the testatrix that she did not understand her- 
self to have made the interest of Mrs. Fawcett^ or her fami- 
ly, depend upon the alleged condition. In whichever way, 
therefore, this case i^ considered, my opinion is, that the 
limitation to Mrs. Fccwcetfs children h^ taken effect. 
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ALBRETCHT v. SUSSMANN. 



1813. 

Jufy 21. 

Abv. 20. 2r. 

THE bill filed by Charles Albretcht and Charles Dal- Alien, carry- 
brucij the former bom in Saxony^ the latter in Westphalia^ jngon irade^ 
and both described as resident in France\\n the character JJ^'^J"^™^'*. 
of Consuls of neutral States, stated, that the Plaintiffs, car- though rest- 
rying on business together at Bordeaux^ as merchants, had dent there 
employed the Defendant as their clerk ; and in 1808, took ^J*® >" ^^^ 
him into partnership; that the profits of the business had con»^l*ofa 
been wholly received by the Defendant,. and the accounts neutral State, 
had never been finally settled ; so that a large sum was due considered an 
to the Plaintiffs : that the Defendant had attached goods of ***«*> enemy; 
the Plaintiffs, sent under a license to their correspondents a^sabfedto* 
in London^'on account of a sum, alleged to be due to him sue, and liable 

to confiscation. 

Flea of an alien enemy allowed to a bill for relief; whether to a bill for discovery 
merely, as a defence to an action, Quety. 

Mere description in a bill not sufficient as an aTermeat of a fact : but amendment al- 
lowed. 
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1813. for his salary: praying an account and payment, and an in* 
junction. 

* The Defendant put in a p!ea both to the relief and 
discovery ; that the Plaintiffs were aliens, born in foreign 
parts, out of the allegiance of the King, namely, Albretcht 
in Saxony'^ and Dalbruck in Westfihqlia; and that the Plain* 
tiffs before and at the time of exhibiting their bill were, and 
now are, enemies of the King, voluntarily inhabiting, and 
carrying on trade within, the realm and territory of France, 
and within the allegiance and under the government of the 
persons exercising the powers of government there ; such 
persons being at war with, and enemies of, the King ; and 
that the Plaintiffs were adhering to the said enemies. Sec. 

Sir Samuel Romtlly^ and Mr. Sidebottom^ in support of 
the P/ea.— This plea of alien enemy is good in Equity, as 
at Law. CaJ All that it is incumbent on the Defendant 
to show, is, that the Plaintiff was born out of the realm, 
and is resident in a State at war with this country. A de- 
cision lately in the Court of Exchequer^ between these par- 
ties, that a plea of alien enemy would not hold to a bill of 
discovery, cadnot apply to this bill, which prays relief; and 
the law is clearly settled, by numerous cases, that an alien 
enemy, not resident here by the permission of the Govern- 
ment, is under a personal disability to institute a suit either 
at Law or in Equity ; and whatever right he has is forfeit- 
ed to the Crown : Sparenburgh v. Bannatyne^ (b) De Lu^ 
neville v. Phillips, fO 0' Mealy v. IVilson^ (dj M'Conneil 
V. Hector, (e) 
[ 325 ] Mr. Leach, and Mr. Shadwell, for the Plaintiffs. — Ad- 

mitting, that it is unnecessary in a plea of this' kind to aver 
that the Plaintiff is an alien enemy born, that residence in 
an enemy*s country is sufficient, the purpose of this resi- 
dence, authorized by the Law of Nations, appears on the 
• face of the bill. The Plaintiffs not being resident in an 
hostile character, the question is, whether such a residence 
can exclude their right of suing ; assuming, that Saxony 
and Westphalia are at least neutrals, if not in amity with 
this country : the plea having no averment, that they are 
alien enemies. The late case in the Exchequer must govern 
this. The counter demand, which the Plaintiffs have against 
the Defendant, though not a ground of set-off at Law, is a 
good defence here. 

The whole object .of the bill is matter of defence; and 
this plea, which receives no favour in the Courts, would, in 
this instance, produce manifest injustice. 

CaJ On this plea, see Lord fiedetdaU^t Tr. Ch. PI p. 188, and Mr, 
Cooper^a TV. Ch. PL p. 246, 247. and ihe authorities there cited; and 
Elements of Pleas in Equity ^ by Mr. Beamea^ p 112- 

fbj 1 Boa 6f P^dL 163. CcJ 2 JVew Rep. 97. 

CdJ 1 Camp. 482. C^J 3 Boa. ^ PulL 113. 
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Sir Samuel Romilty^ in Reply. — The residence of the 1813, 
Plaintiffs in France^ as Consuls of States in amity with this 
country, is not brought forward by a distinct allegation in 
the bill ; appearing only in their description,: but, admit* 
ting that as a fact, the Plaintiffs, as private individuals, car- 
rying on business, and thus increasing the wealth and pro- 
moting the prosperity of an hostile country, have no claim 
to the protection that would otherwise be due to their pub- 
lic character. 

The plea alleges distinctly, that they are adhering to the 
King's enemies. If the late case in the Court of Exchequer 
was decided on the ground, that the bill was a defensive 
measure, it bears no resemblance to this case, upon a bill [ 326 ] 
praying equitable relief. That decision is new ; and con- 
tradicts Daubigny v. Davallon. (a) The effect of this 
plea may be injustice in a particular instance: but it stands 
upon grounds of public policy. 

The Vice-Chancellor. If the description of the Plain- 
tiffs, as Consuls of neutral States, constitutes a sufficient 
averment, so. as to put that fact in issue^ the question is, 
whether merchants, residing and carrying on business in 
France^ and, as is distinctly averred by the plea, adhering 
to the King's enemies, are, in respect of their diplomatic 
character, exempted from the general disability to sue in an 
English Court of Justice, which attaches upon an alien ene- 
my ; and in my opinion they are not so exempted.. 

The next objection to the plea is, that this bill is a mere 
matter of defence ; seeking no relief beyond the means of 
resisting the action brought by the Defendant, and esta- 
blishing an equitable set-off. The case in the Court of Ex- 
cheauer has gone the length of deciding, that to a bill mere- 
ly tor discovery, as a defence at Law, this plea would not 
hold. In that case, which I recollect, the Court had great 
difficulty; and they considered the bill merely as a defence 
at Law ; and the principle seems to have been, that, if an 
alien may be sued at Law, as he would be allowed process 
to compel the attendance of his witnesses, he should have 
a discovery for the same purpose : but I did not understand 
the Court to lay down, that an alien enemy could have any 
relief, or any thing but discovery merely ; and a decision 
to that effect would lead to the most extensive consequences. 
The argument, from the injustice which may be the ieffect 
of this plea in the particular instance, is answered by the [ 327 ] 
observation, that it stands on public grounds. An alien 
enemy not only has not the right to sue, but has not the 
right to the property; which is forfeited to the Crown ; and 
the failure of private justice, assuming that to be the result 
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therefore, being a substantial bar to the suit, and containiag 
all necessary averments, must be allowed. 



.Votf. 27. From this decree the PlaintifFs appealed. 

Mr, Leach^ and Mr. ShadtveO^ in support of the Appeai. 
Sir Samuel Romilly^ and Mr. Sidebottom^ for the Decree* 

The Lord Chancellor. Against this plea of alien ene- 
my, it is contended, in the first place, thai there is'a spe^ 
cialty in the case ; the bill representing the PlainttiFs as 
Consuls of neutral States ; and being invested with that 
character, it is insisted that the plea cannot be maintiuned. 
To that the answer is, that the bill contains no averment 
that the Plaintiffs are Consuls ; to which I am inclined to 
assent : but, if the difficulty turned on that, I should have 
permitted them to amend by stating that fact. For the pur<- 
pose, therefore, of expressing my opinion on this case, I 
.shall take the bill as averring, that the Plaintiffs are Con- 
suls. 

It is then contended, that, if they are residing there as 
Consuls, that character cannot protect them, acting as mefw 
[ 32^ ] chants ; and the first question id, whether this is al good 
plea to a bill of discovery. With reference to that poine, 
there have been two decisions in the Courts of Exchequer^ 
contradicting each other, and at the distance of twenty 
years. The ground of the last decision was, that the De- 
fendant, at Law, was entitled to a discovery, to defend him- 
PluntiiT, en- self against the action br-ought against him. It is not, how- 
tiiled to dis- ever, necessary to determine in this case, which of the de- 
prmymir^re^ef ^'sions in the Court of Exchequer is right; as I apprehend, 
genenude- 'it is now settled, that if a Ptamtiff is not entitled to relief, 
murrerlies. and he files his bill for discovery and relief, he is not en- 
titled to the discovery ; but, if he is entitled to discovery 
only, the bill must be framed for that purpose ; fa) and 
this bill, beyond the discovery, requires relief by an ac- 
count and paynient, and an injunction. 

It is urged, that the Plaintiffs, being Consuls, cannot be 
treated as neutrals, as they might have b^en, if they had 
not a commercial establishment in an enemy's country ; and 
I am of opinion, fortified by having recourse to those best 
qualified to inform me, that, if a Consul, or a person hav- 
.ing even higher privileges, residing in an enemy's country, 
not content with acting in that character, embarks in mer- 
cantile transactions, his individual character is not merged 

Ca) Gordon v. Simkinwh 11 Ve9, 599. Boker v. MgOhh^ 10 Ve9. 544^ 
and the note fa, J 553. 



the habit, not only of this country but ot others, to conns- Aumircin 
catc, as enemy's property, the goods of such persons, so o--^\--. 
acting ; as, if one of t)ie King's subjects engaged in trade 
in an enemy's country, his property would be confiscated ; 
and he would not be allowea to sue here. The question is, 
whether there really is, in this respect, anv di£Ference be- 
tween a neutral and one of the King's subjects. I do not [ 489 ] 
find that there is any ; a neutral, so residing, being what is 
called, an enemy merchant. On the whole, this plea meets 
the case ; and therefore the decree of The Vice- Chancellor ^ 
allowing it, must be affirmed. 
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Lnrcour's bm 
FORMAN V. HOMFRAY. Hall. 

JVbtF.30. 

THE bill, filed by one partner against the other, prayed, No relief 
that the Defendant might be held responsible for a sum, "P*"* * ^^^ 
taken by him out of the partnership funds, and for another iJr^j!L^t' 
sum, a debt released by him, and payment of such sums another* not 
into the cash of co-partnership, or to the Accountant-Ge- praying a dis- 
nend in trust in the cause ; or, in default of such payment, •<^^^*«*' 
that an account might be taken between the Plaintiff and 
Defendant, of the co-partnership dealings, and an injunc- 
tion, restraining the Defendant from receiving the partner- 
ship moneys, &c. The prayer did not extend to a dissolu- 
tion. 

The Defendant having put in his answer, a motion was 
made by the Plaintiff, that the Defendant may be ordered 
to pay into Court, or into the cash of the co-partnership, a 
sum of 1478/. 14s. 6^. admitted in his answer to be due 
from him to the co-partnership concern in respect of his 
deficiency of capital. 

Sir Samuel Romilly^ and Mr. Barber^ in support of the 
Motion. 

Mr. Leach^ for the Defendant. 

The Lord Chancellor said, he did not recollect an in- [ 330 ] 
stance of a bill, filed by one partner against the other, pray- 
ing an account merely, and not a dissolution ; proceeding 
on the foundation, that the partnership was to continue. 

Sir Samuel Homilly admitted, that it would be extremely 
difficult to produce any authority ; but said, he had a strong 
impression, that he had drawn such bills; observing, that 
the continuance of the partnership was the ground of the 
jurisdiction here ; as, if the partnership was determined, 
Vol. II. 28 
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ken before auditors, (l) 

The Lard Chakcellor observed the mconvemcncc, ihat^ 
if a partner can come here for an account merely, pending 
the partnership, there seems to be nothing to prevent his 
coming annually, faj 

The motion was refused, fhj 

faJ In the bte cues of the Theatrei, the Court refuted to take juris- 
diction upon any other principle than a dluolutlon of partQerihip, Wa* 
1^9 V- Tayhr^ ante^ 15 Vt^t. 10* See ante^ vot i, 158. 

CbJ Ex Belatione, Mr. Barber. 

(1) Ex parte Box, 2 r«. 388. 1 Sehs, U Lef, 205. 305. 
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Bee. 9. 
After answer, 
not excepted 
tOj libeny to 
sonend the bill 
without preju* 
dice to the in- 
junction, fttay- 
ing proceed- 
ing at Law, 
bemtf the com- 
mon Injunc-* 
tion, not upon 
the TOerltBj re- 
fused with 
coats. 

[ *331] 



TURNER V. BAZELEY. 

THE Plaintiff^ having obtained the common injunction 
to restrain the Defendant's proceedings at Law, moved, af-^ 
ter answer, f6r liberty to amend the bill, * ^* by adding the 
" names of three persons, as Defendants, and in such other 
^^ manner as he shall be advised, without prejudice to the 
" injunction." 

Mr, Rkhards^ Sir Samuel Romillt^^ and Mr* Daniel^ in 
support of the Miction* 

Mr. Hart^ and Mr. fFt/att^ for the Defendant^ were stop- 
ped by the Court* 

The Lord Chancellor said, he recollected no instance 
of such a motion : the rule of the Court, admitting a Plain- 
tiff, having obtained an injunction on the merits, to move 
to amend without prejudice to the injunction, docs not au- 
thorize such a motion previously to a discussion of the 
merits ; this motion also extending to an amendment of the 
bill in any manner: the Plaintiff is in that stage that entitles 
him to sustain the injunction by showing exceptions for 
cause J or showing merits ; but 'm not entitled to amend* 



The motion was refused with costs. 



AYNSLE Y V. WORDSWORTH, (l) Lnrco«ai». Um 

Hall. 

THE bill, filed by the executrix of the late Rector of the ^''' ''- *^- 
Pariah oiBoctnng^ stated, that he had entered into agree- /^?f2**^*°" 
ments with the several occupiers of » lands within the Pa- SivJ^StoT 
rish, to receive compositions, payable yearly ^tMichaelmaa, the death of 
in lieu of tithes : that after his death, on the 6th of Matfj the incninbeot 
1808, the Defendant, being collated to and inducted into *>/ ^ «*cf^ 
the Rectory, received from the occupiers the whole of the ^'^^^ 
<x>niposition8, which became due at Michaelmas^ 1808. The ence to the re- 
bill, claiming a reasonable share of such compositions, in spective pe- 
proportion to the length of time, during which the late in- f'^^ ^^^* 
cumbent continued Rector in the year in which such co™-'^^r"^««o i 
positions accrued due, prayed an account and payment ac* *- ^ J 
cordingly. 

The answer insisted, that the composition, received by 
the Defendant, should be divided t^tween him and the 
Plaintiff in the following mode ; that the share to be paid 
to the Plaintifl^ should be to the share retained by the De- 
fendant, as the quantity of titheable produce from Michael' 
mae, 180r, to the death of the late incumbent, was to the 
Quantity of titheable produce from his death to Michaehnoi 
following. 

•Sir Samuel RonnUy^ and Mr. Bell^ for the PhnrUiff^^^ 
The Defendant, having confirmed, by receiving, the com- 
position, has clearly taken some portion to whidi he is not 
entitled ; and the question can only be, what is that por- 
tion* This case falls within the equity of the Statute, {aj 
apportioning rent between the representatives of a deceased 
tenant for life, and the person succeeding in remainder. 
That Statute has been extended by equity to the case of te» 
nant in tail : Pag^t v. Gee. ft J The mode of apportion- 
ing the composition, suggested b^ the answer, is impracti- 
cable : the parties to the composition having, on the faith [ 333 ] 
of it, kept no account of their tithes ; and tiiere is not an 
instance of adopting that mode. The Anonymous Case (a) 
in Bunbury is unintelligible ; referring to Muley v. Webber^ 
(h) where an apportionment was decreed. Talbot v. 4$Vi/- 
mons (c) is no decision upon the point ; and Hawkins v« 

(a J SUt 11 Of, 3. c. 19. 

ChJ JMbl 198. 9 JIM. Btp. 463. 1 Mmiu lut 833. Ed. 30. Tit 

(a J p. 333. Bmk. 394. fO 3 iEf . C«. Mr. 704. 

CO 2 JBg. Co. Mr. 704. 

(1) JeoHUm T. •'1^00, 3 Tern. 304. 
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1813. Kelkf (d) was compromised. Time, by analogy to the 
^ v -^ Statute, affords the only principle for determining the pro- 
Atbtskit portion. 
^ ''• Mr. Harty and Mr. Skadwell, for the Defendant,^tfo 

lYOBoiwomxa. im^^rf^y ^3^ \y^ produced for apportionment m the manner 
suggested by this bill ; and Wilitams v. Powell^ C^J which 
followed Hawkins v. KeUy^ establishes, that tfie division 
must be made on the principle for which the Defendant 
contends. The right of the tenant for life, entitled to em- 
blements, has no analogy to the Rector's right| tttaching 
only on severance. The Court can apportion by no other 
rule than the title. This is not in tfie nature of interest of 
money, accruing de die in diem: (1) the moment of the pre- 
decessor's death is to be looked at; and the tithes then due, 
as severed or accrued, belong to his representatives. ' 

Sir Samuel Romilly^ in Reply. — ^The rule proposed by 
the Plaintiff is certain, and its application free from didEi- 
culty. No sound distinction exists between rent and com« 
position ; both annual pajrments ; not accruing de iSe in 
diem; though received at particular periods. The rule laid • 
down in WtlHams v. Powell cannot be applied. This being 
[ 334 ] a composition for all the tithes, great and small, how, on 
tiie Defendant's principle, can the proportions be astertain- 
ed ? With the exception of Paget v. Gee^ no case was cited 
to the Court of King's Bench; which certainly was not 
aware of Whitfield v. Pindar ^ (a J a dsise at Law^ deciding 
the same point. 

. 

Dee. 10. The Vice-chancellor. In determining the general 

question, what is the mode to be adopted for apportioning 

this composition, it is proper to consider, how it stands up- 

Apportion. on authority. With respect to land, die Statute of Geoige 

ment of rent the Second {hj has enacted, that time is the only measure; 

tSte ll'lSeo^' ^"^^ '** ddots relating to land, though not within the express 

c?i9» and by ^oi'^^ of the Statute, the same rule is established by Paget 

aiuilogy to u, V. Gee^ (c) Vernon v. Vernon^ (d) Hawkins v. Kelly y (e) 

with reference and Whitfield v. Pindar: (f) but a distinction is taken as 

to time. ^^ tithes ; which, it is said, are not within the Act ; and I 

agree, that a composition for tithes is not within it. I ^nen- 

tion the Anonymous Case in Bunbury fgj merely to dis- 

CdJ 8 Vee. 308. fO ^0 Eatt. 269. 

fa J C. P. mi irSl, cited 8 Vee. 311. 
fbj SUt. 11 Geo. 2. c. 19. s. 15. 

fcj .Amb. 198. 1 Bum*9 Just. 633, Tit DUtret^ s. 18. Ed. 20. 
CdJ 2 JBro. C C. 659. CO « ^w- 308. 

CfJ In the Court of Ck)iii]non Pless, cited 8 Tea. 311, by Hie Lord 
Chancellor, 

Cffj£imb.294. 

(1) Banner r. L9we, 13 Ven. 13$. 



ment is, that upon payment, from a conscientious motive, j^^^' .«- 
by a person not obliged to pay in respect of a lease expired, 
a right arises to take Irom the person, receiving the pay- 
ment, a portion to which he was not entided. This pnnci- 
pie, acted upon by Lord Hardwkke in that case, is strongly [ 335 ] 
fortified by what fell from Lord Eldon, in Hawkins v. KcU 

tf; which case, though not expressly deciding the mode of 
ivision, I consider as laying down the principle that must 
govern apportionment; and recognising the analogy between 
tithes and land. The demise of the tithes and glebe might 
perhaps have been fairly considered as, within the Statute, 
a lease made by tenant for life: the case, however, was not 
clecided, or argued, on that principle : but turned upon this, 
that a person, under no obligation, having from conscien- 
tious motives made a payment, that payment was taken for 
the use of the person under whom the eniojrment was had; 
and, by strict analogy to land, The Lord Chancellor deter- 
mined, that there st^uld be an apportionment. 

It is said, however, that profits of land, arising de die in 
iBenty differ from tithes ; but there is no substantial distinc- 
tion ; since every day yields some titheable matter, either 
personal, predial, or mixed ; and tithes may perhaps more 
property be s«d to arise de die in (Rem* The composition is 
a money payment for the whole year, substituted for tithes 
in kind; leaving the occi]q>ier to cultivate as he pleases, free 
from apprehension of being compelled to render an account. 
The law considers the Rector or Vicar as a public function- 
ary, entided to some compensation for the duty performed; 
and time is the proper measure of that compensation. 
• The case standing thus upon princtiple, and upon the au- 
thorities antecedent to WilkatM v. Powell^ (a J I am dis- 
posed to consider this contract as if it was still in existence. 
The Defendant, not taking advantage of the death, but up- 
on a moral consideration recognising the contract, makes 
the payment^ as if it was still in force. It has no reference [ 336 ] 
to tithe in kind throughout that yeary but relating merely 
to a money compensation, one uniform payment through- * 

out the year, without distinction of who was Rector at one 
time, or another, what would have been the beneficial right 
at different periods, had no contract been made, is imma- 
terial : there being no right to tithe in kind : but the divi- 
sion attaching onlv upon a money payment. Under the 
contract, made with the deceased Rector, the occupier had 
enjoyed his land free from tithe: and the succeeding Rector 
is willing to consider the contract as in force ; and the par- 

CaJ 10 Ea9U S69. 



^"^Y^^ are to be made upon that t>rinciple, necessarily exclixding 

Atvslst payment of tithes inland, 
^ *' WlIHams v« Powell^ which is the case of a Vicar, upon 

oRMwoiTB. ^ £^j^ consideration of it, does not appear to me intend- 
ed to determine the gen«««l question. All, that was de« 
cided, was, whether the sum of 20/., paid into Court, 
covered all the Plaintiff could be entitled to ; involving no 
general rule. The report does not state, what the vicarial 
tithes were. The representative clearly could not be en- 
titled to a participation of the new compositions, subsequent 
to the death ; yet no distinction is aiaae; though the action 
ought to have been confined to the compositions made by 
the preceding Vicar. The case of Hawkins v. Kellu (a) 
was not noticed. The principle of Lord Hardwicke and 
Lord Eldon is, that the payment was made by a person un- 
der a moral, though no legal, obligation, not upon a consi- 
deration of die value to the tenant or landlord at one time or 
another ; which does not give the fair proportion. As appli- 
ed to the eeneral case, it cannot be anticipated, how much had 

[ 337 ] become due to the one or the other. The effect, therefore, 
of considering the last case (a) as laying down a general 
rule, setting up the value, and not the time, which antece- 
dent authorities had taken, as affording the just, Icgal^ and 
equitable, rate for ascertaining the apportionment upon a 
simple payment to the successor, woidd be great injustice; 
and the jconsequences of adopting such a rule upon the ge** 
neral question, as applicable to all Rectors and Vicars, 
\^ would be most inconvenient. 

The Plaintiff, therefore, is entitled to an apportionment, 
♦with reference to the period of time during which the last 
incumbent lived ; and the Defeadant must account upon 
that principle : but so much doubc has been thrown upon 
the subject by the case of Williams v. Faweli^ that I shaU 
not give costs. * 

CaJ 8 Fm. 508. 
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SAMPSON V. SAMPSON. 1813. 

Dec. 17. 

CHARLES SAMPSON, by t wiU, dated the 27th of Surrender 

yune. 1795. duly attested to pass real estates, after several "«>^ •"PP^]^^ 
-'»,l,'.'^ . ■^., ri» ^ for a child un» 

specific legacies, gave the remainder of his property, so ^^^ ^ devise 

har as he was able, to his wife ; whom he appointed execu- in general 
trix. By a second will, dated the 28th of juney 1806, ex- terms, not 
pressly revoking the former will, but attested by two wit- "**" uqi^"^,. 
aesses only, he gave th6 whole of his property to trustees ^Jte, and not 
for his wile for life ; with remainder to his eldest son ; he executed to 
paying an annuity of SOL, or the sum of 1000/., to his other P"* ^^ free- 
children. The testator died in October, 1806. **°*^* 

The bill, filed by Charles Sampson, the eldest son, claim- [ 338 ] 
ing under the will, prayed, that Lionel Sampson, the young- 
est son, and heir according to the custom, might be decreed 
to surrender the copyhold estates, of which his father died 
seised, to the use of his wilL 

The Master's report stated, that the testator, Charles 
Sampson, at the date of his first will, was seised of certain 
undivided parts of certain tenements, held of the Manor of 
Battersea and Wandsworth, and of the Manor of Durns- 
ford; which he did not surrender to the use of his will ; and 
that Lionel, as his youngest son, was his heir according to 
the custom of the said Manors. 

The Master further found, that Charles Sampson, at the 
date of his second will, was seised of the several copyhold 
estates before mentioned, and also of freehold estates, and « 
other copyhold estates, devised to him by the will of his 
. father, Thomas Sampson, and held of the Manor of Dums- 
ford: and that, by a copy of the Court Roll of the said 
Manor, dated the 16th of September, 1802^ reciting, that at 
a Court Baron, held the 28th of April, 1800, it was pre- 
sented, that Charles Sampson, by an instrument in writmg, 
dated the 13th of June, 1802, appointed Ralph Langton 
his Attorney to receive admission to all the copyhold here- 
ditaments of which Thomas Sampson died seised, and after 
such admission to surrender the same to such persons as 
Charles Sampson bv his last will in writing, then already 
signed, sealed, published, and declared, in the presence of*, 
and attested by, three witnesses, or thereafter, to be signed, 
&c. and to be so attested, had, given, devised, limited, or 
appointed, or should give, devise, limit, or appoint, the 
same ; and that, at the said Court, Charles Sampson, by the 
said Ralph Langton, his Attorney, produced the probate of 
the will of Thomas Sampson, and prayed admission as te- 
nant; and thereupon, die Lord, by his Steward, granted the [ 339 ] 
same to the said Charles Sampson by his Attorney, to hold 
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1813. to Charles Sampson^ his heirs and assigns forever; and af- 
terwards, at the same Court, Charles Sampson^ by his At- 
torney, the said R, Lofig-tofij surrendered the same premises 
to the use of such persons, and for such estates, uses, and 
purposes, as Charles Sampson should, by his last will and 
testament, made or to be maiAt, nominate, limit, direct, or 
appoint. 

The cause was heard for further directions. 

Mr. Hart, and Mr. Wtngfeld.for the Plaintiff Sir At- 
thur Piggott^for the Defendant. 

jitt. X7. The Vice-Ch ANCE1.L0R. The* question is, whether a 

Court of £quity will take this copyhold estate^ not sur« 
rendered, from the customary heir; to whom, the will hav« 
ing no effect for want of a surrender, it has descended at 
Law ; and compel a surrender in favour of the devisee, the 
eldest son, retaining the freehold estate, as heir at law. 
The testator, by the power of attorney to Langton^ signifi- 
ed his intention, that the copyhold should pass only by a 
surrender to the use of a will, attested by three witnesses; 
and, though generally, where there are both freehold and 
copyhold estates, and the copyholds are not surrendered, 
nor mentioned in the will, they shall not pass, it is contend- 
ed, that, this latter will being attested by two witnesses on* 
ly, a different rule is to prevail. This is not the case of 
supplying a surrender for creditors; and there is no instance 
of doing it for a wife or child, where copyhold estate was 
not expressly mentioned in the will. By as v. Byas^ (a) 
and many other cases show, that this was always required 

[ ^^ Ja ^" that case ; that no implication from words, however large 
and general, would do, without the term ^* copyhold;" 
though a probable intention might appear to comprehend 
both freehold and copyhold ; where, for instiance, the latter 
constituted the bulk of the estate ; the freehold being incon- 
siderable. 

The novelty of this attempt for the first time to break in 
upon that established rule, by supplying the want of a sur<* 
render in favour of a child in a will, not mentioning copy- 
hold estate, the testator having both freehold and copyhold, 
is a sufficient objection. It is said, that, as this will, being 
attested onlv by two witnesses, can have no operation upon 
the freehold estate, therefore the copyhold shall paw^ -ut 
res tnagis valeat; and, by analogy to those cases where the 
term ** land'' has been held to comprise copyhold eatat^t 
there being no freehold : but here is no anidogy to that am^' 
The reason this will has no operation as to die freehold es- 
tate is, not from any defect of intention, but the posiuve 

CaJ 2 res, 164. 
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rule prescribed by the Statute ; which would have had cTqual 1813. 

effect, if the -expression had fccen ** freehold land." <>■— y— ^ 

The result is, that the will being equally inoperative as 8am wo» 

to the freehold and the copyhold lands, each estate must c '* * 

descend to Jthe heir, according to law* ^mpso 



[ 341 ] 
STRATFORD v. BOSWORTH. B^.^is^ie, 

17.23. 
THE bill prayed the specific performance of an agree- Contract for 
ment to sell to the Plaintiff a piece of land, consisting of l*nd by letters 
something more than three acres ; as contained in the tol- JJ^^^JJ^"he 
lowing correspondence. Statute of 

Letter from the Defendant to the Plaintiff, dated the 26th Frauds: (1) 
of October, 1808 : " Having appointed to give you a price "o^ ■pecifical- 
** of the land to-day, which you are desirous to purchase, I ^J^^^^^l 
^ do so by note ; business at a distance not permitting me fair interpre- 
^ to call upon you. One part of the land being particularly tation import- 
** valuable to me for the purpose of foddering upon, and *1^.*?**"" 
** independently of this it being no object to me to sell it, I ment : i^l^' 
*^ am not inclined to part with the land at a less price than not doubtful, 
*' lOOLper acre, clear of all expenses : both pieces next the whether only 
"brook being taken.", ^"^Ka 

On the 2d of November, the Plaintiff returned this m- ,^^^^^' 
swer : ^* I think the price you put upon your land is, under to have some 
*' all its circumstances, infinitely greater than I could have mctninjf, ra- 
** expected. If, however, you think it is a fair price be- Sfirj?!*[{,^. 
*' tween gentleman and gentleman, and you would have puf^^ vendor' 
" the same price upon it to any indifferent purchaser, it will proposing a 
** not become me to chaffer about it ; and I have therefore pnce, clear of 
" encbsed a memorandum of an agreement between us, ^j^^^^* ' 
*^ leaving a blank only for the price ; which I shall leave it that the pur- 
*' to you to fill up with as much less a sum as you shall chaser should 
** upon consideration think fit, and, if not a less, with the bear the ex- 
** sum per acre you mention.; * and I beg you will sign and {JJ^^ut tJTe 
" return it to me to-day." tiUe; the law 

The Defendant returned the enclosed paper unsigned.; iinposiRg on 
and on the 3d November wrote the following letter : 1**"" ^%^u' 

" With regard to the price of the land in question, it is ^^y^ce^ 
** morely a matter of indifference with me, whether you p ^ „ . -. 
** iiccept of It or not ; consequently, do not think the price L *^ J 
^ unreasonable. Before J should think proper to sign an 
^ agreement for the land, I should like to have the measure 



{(1) See Owe v. W9rtkingi^ 1 Roofs Rep- 172 } 
Vol. II* 29 
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1813. ^^ascertained: lest it should cause dispute. If you wiU 
^^ have the goodness to send me your direction in London^ 
^*' I will immediately get the land measured, and send you 
^^ the particulars* Then I shall have no objection to sign 
" an agreement." 

On the 10th of Januaryy ia09, the Plaintiif/having re- 
ceived the survey, wrote the following letter : 

*^ I have received the survey and admeasurement of ^e 
" close, which you sent me by Mr. WiliiamSy and I con- 
**" elude is correct. I do not suppose, that as between you 
^^ and me any more formal agreement is necessary than what 
^^ has already taken place ; that is to say, that I am to pay 
" after the rate of 100/. per acre for the land ; and to be put 
^^ into possession at Lady-Day next. The price is no doubt 
^^ very great; and I must beg, for reasons, that may beobvi* 
'^ ous to you, that you will not mention to any person what 
^^ it is ; but, among others, because it may be prejudicial to 
*^ me in the purchasing of some other bits of land. You 
*^ will be pleased to favour me with a line, to let me know, if 
^^ you do or do not wish a more formal agreement." 
[ 343 ] On the 16th of January^ the Plaintiff enclosed a formal 

agreement; which the Defendant, understanding that it did 
not stipulate for the Plaintiff's paying the money clear of 
all expenses, refused to sign. 

The answer, stated, that by the expression " clear of all 
" expenses," in the letter of the 26th of October^ the De- 
fendant meant that the Plaintiff should bear the expense of 
making out the Defendant's title, and all other expenses to 
he incurred by the sale ; admitting, that he would have sold 
on the terms proposed by the letter of the 26th of October i 
• and sent the admeasurement accordingly : supposing the 
Plaintiff acceded to his terms; but as he had not the answer, 
insisted on the Statute of Frauds ; submitting, that the let- 
ter of 26th October is not to be considered as amounting to 
an actual agreement to sell. 

Sir Samuel Romilly^ and Mr. Cooke^ for the Plaintiff^ 
contended, that it is now established, that letters may con- 
stitute an agreement ; though the parties look to the execu- 
tion of a more formal instrument : Fowle v. Freeman, (a} 

Mr. Richards^ and Mr. Newland^ for the Defendant.^^ 
Here is no agreement, binding within the Statute of Frauds. 
(b) Admitting, generally, that such an agreement may- 
be constituted by letters, and is not waived by the intention 
to have it put in more formal terms, these parties never 
came to any conclusion : the proposal, made on each side, 
not being accepted. The Defendant expressly stipulates, 
[ 344 ] that he will not be at any expense : the only interpretation of 
the words ^^ clear of all expenses;" as it is notorious, that. the 

CaJ 9 nr». 351. f Aj Stat. 29 Ch, 2. c. 3. 
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expense of the conveyance is always borne by the purchaser. 1813. 
Admitting the Plaintiff's construction of those words, it is ^— ^"-^ 
a case of mutual mistake. The whole amount of these let- Stratford 
tcrs, however, is a treaty which never reached its conclu- 
sion. 

Sir Samuel Romillif in Reply. ^^To constitute an agree- 
ment by letters, it is necessary, that the intention of the 
parties to close upon certain terttis should appear : not that 
it should be clear beyond all possibility of doubt. The 
danger, against which the Statute was directed, is obviated 
by the writing and signature. The fair result of this cor- 
respondence is an offer to sell at 100/. per acre ; with an 
intimation, that he is not inclined, not positively that he 
will not, sell for less : that offer accepted by the Plaintiff, 
with afi invitation to make an abatement. There is nothing 
inconsistent in what follows ; requiring a survey before 
nigning a more formal agreement; which was merely to 
guard against dispute as to the quantity.. The few words 
** clear of all expenses," which have slipped into this letter, 
cannot have the effect of binding the purchaser to bear the 
* expense of an abstract of title ; the extent of which he could 
not conjecture, and the Vendor might know to be enormous. 
How many persons have no . abstract f It is by no means 
a necessary conclusion, that a country gentleman is ac« 
quainted with the rule, that the expense of the conveyance 
falls on the purchaser: but whatever doubt might arise 
from those words is removed by the subsequent corres- 
pondence; cleary confining them to those expenses which si 
purchaser is to pay. 



The Vice-Chancellor. The objection upon the Sta- [ 345 ] 
tute of Frauds (d) is answered by the correspondence. It j^c, 3J. 
is unnecessary, therefore, to conhxAtr Freetnan v./bw/if, (b) 
6t the other authorities, upon that; and the real question is, 
whether these letters do constitute ah agreement. If they 
are sufficiently explicit to indicate the substantial terms on 
both sides, the subject of sale and the price, affording suffi- 
cient materials for a more formal contract, the mere defect 
of form will not prevent the execution of the contract in a 
Court of Equity. The general character and description of 
this correspondence is applicable to treaty, preliminary pro- 
posal, leading to, rather than constituting,* agreement ; 
which, if it exists, is not ascertained by one paper, signed 
by both parties; but must be extracted from distinct papers, 
containing proposal and answer on each side ; to be put to- 
gether ; and the substantial result collected ; whether it is 

faj SUt 29 Ch, 2. c. 3. OJ 9 Vtt. 351- 



1813. clear, that the parties understood each other; and the terms, 
^-^v"*-^ proposed by the one, were acceded to by the other ; as, un- 

Sthatfobd less that is ascertained, there is. no agreement. If the sub- 

^ ^ stantial terms are suf&ciently expressed, collateral circum- 

stances, not contradicting, but consistent with, them, may 
be supplied, as virtually comprehended in the agreement 
expressed. 

Upon the effect of letters, as constituting an agreement to 
be executed, upon which Sir James Mansfield has intimat- 
ed (cj that some cases in this Court 'hav<.- gone too far, the 
. principle is thus stated by The Lord Chancellor^ in Hud- 
dleston v. Briscoe : (dj 

[ 346 ] " The Court is not to decree performance, unless it can 

" collect, upon a fair interpretation q^ the letters, that they 
^^ import a concluded agreement; if it re«ts reasonably 
" doubtful, whether what passed was only treaty, let the 
** progress towards the confines of agreement be more or 
" less, the Court ought rather to leave the parties to Law, 
" than specifically to perform what is doubtful, as a con- 
" tract." 

Examining these letters with reference to that principle, . 
we cannot expect to find the terms stated with the formality 
and precision of a legal instrument. The price appears 
clear: but the vendor annexes a condition, that he shall 
have 100/. per acre, clear of all expenses ; and one question 
is, whether that means the expense of making out the title; 
which clearly would, without express stipulation, fall upon 
him, and might be considerable; as fines and rccoveriei, 
and even an Act of Parliament, might be required to make 
out a title to the satisfactiim of a purchaser ; from the lia- 
bility to which expensrs, it is said, he meaot to be exone- 
rated. If that is not the meaning of these words, they have 
no effect J as the expense of the conveyance is by the law 
thrown upon the pur chaser, (1) To this cloiin it is objected, 
that he ought to have apprized the purchiiser distineily, that 
he meant those expenses; which, if intended, it was easy to 
express ; that he must have been aw are of the nature of his 
title, whether complicated, or not ; and whether he had an 
abstract; which, when made out, would be fur his own btne- 
fit, not for that of the purchast-r of this small piece of laud. 
The case of Rnnisbottom v. Gosden^faJ whiuh was clttd, 
iLirniiig upon the construction of that particular contract, 
affords no general rule of interpretatioa. The meaning of 

[ 347 ] these words,,therefore, must be collected from the conduct 
and object of the vendor, * In selling this small piece oi 



faj Jnitt vol, L 165* 



CdJ 11 Vet. 583. See 59L 



(1) 2 F«, ^ 155. 



V. 
BOSWOBTl 



land, he professes to sell at the instance of the purchaser ; 1813 
that, unless tempted by the price, he is not inclined to part *— v^ 
with it; being of a particular value to him, and the sale of Stkattob 
it no object : setting upon it, therefore, the least price he 
would take ; and adding this condition, as the terms upon 
which alone he would sell. The ordinary rule of interpre- 
tation requires that construction which attributes some 
meaning to words, rather than totally to reject them as sur- 
plusage. Whether aware, or ignorant, of the particular dis- 
tribution of expense between vendor and vendee, contem- 
plating that some expense must arise from the sale, he means 
to provide, that no part of it shall be borne by him. He 
might, supposing him apprized of the rule upon this sub- 
ject, have expressed that intention with more precision: but 
meaning to say, generally, that he would bear no expense, 
attending this transfer of property, as to the title, or con- 
veyance, or oh any other account, not entering into particu- 
lars, what language could he use more general ? He must, 
therefore, be understood as saying, that he will be at no ex- 
pense ; receiving the price of lOOL per acre clear; and all 
the charges shall be borne by the purchaser. 

Then, was this proposition of the vendor affected by any 
thing that passed afterwards? The Plaintiif does not direct- 
ly negative the import of that expression, ^^ clear of all ex- 
^ pense," by declaring, that he will not be at the exptfnse 
of making out the title : nor does he call for an explanation 
of that general expression. In drawing up the agreement 
which was sent, he takes up a new term : and the only in- 
ference upon the subject of the expense is to be collected 
from what is contained in the parenthesis, ^^ the same being 
" prepared at the expense of" the Plaintiif. The Defend- [ 348 
ant's attention is. not called to that point: but the price is 
distinctly brought to his notice. He does not abandon his 
stipulation, that he shall be at no expense, and adopt the 
Plaintiif's new proposition, to bear the expense of the con- 
veyance alone. Agreeing, therefore, upon the subject of 
sale and the price, they differ upon that substantial point; 
and while, they so differ, the transaction cannot be repre- * 
sented higher than treaty. The Defendant's subsequent 
letter, of the 3d November^ plainly imports a suspended de- 
cision ; expressly declining to sign an agreement, until the 
land shall have been measured. I should do the greatest 
violence to his language, by holding, that what had pre- 
viously passed bound |iim, as a concluded agreement. 

The result is, that this correspondence, taken altogether, 
has not reached beyond treaty; and these papers cannot be 
blended into one concluded agreement. The consequence 
is, that the bill must be dismissed. With regard to costs^ 
this is a case of misunderstanding, arising from the want 



*^*^'-- ^ ant also insisted on the Statute of Frauds; for which 
^TBATroRii there is no pretence : but on the former ground it is not a 
-a ^' ^ case for costs. 
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[ 349 ] 

1813. 

JVew 4. 

Dec. 24. 

Breach of in- THE bill stated a lease, dated the 20th December ^ 1792, 

junctioniii^er to hold from the 10th of October preceding for twenty-one 

notice of the years, with covenants by the tenant to repair, and for the 

**"^onia*8er"* *^"^^^^*^'o" ^f the farm; that the Defendant, the tenant, had 

tTcc Tfthe**" committed waste by destroying the dove-cote, by removing 

injunction or the locks from the doors of the house, the chains from the 

order. lawn, the statues, images, and fences, from the pleasure 

Injunction grounds ; wardrobes, presses, and closets, formino: psat of 
aniinst waste ° . ^ r ^i_ i "^ • i . r ^ • 

hy tenant. wamscot of the house ; and by carrying away dung an<» 

Waste by manure, and selling wheat and other straw ; that he threat- 
destruction of ens to carry away large quantities of wheat straw ; and has 
-dove-cote: advertised to sell straw and part of the standing crop of 
oats and wheat, 8cc.; praying an injunction and account. 

The Defendant having proceeded to a sale after personal 
service upon him, on the 9th of* Arfffust^ of a notice in writ- 
ing, that an order for an injunction was granted, a motion 
press ^'venant ^^^ made, that the Defendant, his Solicitor, and the auc- 
and implied tioneer, should stand committed. 

agreement, as The Defendant, bv his affidavit, admitted his belief, that 
by i^junSI ^^^ ^\^^^ ^*d ^^^^ '"^*d<^' alleging, that he acted by the 
(pranted in the * advice of his Solicitor; who conceived, tht 
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that a mere no- 
tice, without service of the injunction, or order, had no ef- 
fect. 

Sir Samuel Romilly, Mr. Hart^ and Mr* Agar^ in sup- 
port of the Motion. 

Mr. Leach^ for the Defondant^ contended, that to consti- 
tute a contempt, personal service of the injimction, or the 
of the country. ^''"^''» was necessary m every case, except where the party 
Special co- was present in Court when the order was pronounced : an 
Tenants, as to exception made in the time of Lord Hardwicke. (a J 
culttTation, 

from' Oie mere -^^^ I.orrf CHANCELLOR. I refrained from making the 
act of holding order for the costs upon this application, under the confi- 
over ; as they 

may be from payment of rent at the same period ; as evidence of agreement to hohl, 
not only on the same termsy but subject to the same covenants. 
JV or. 4. 
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cknce that it would not be' necessary : but the point was 1813. 
fully discussffd ; and my opinion expressed, that according 
to the practice this is a breach of the injunction ; and the 
costs ought to be paid ; and that still continues my opi- 
nion. 

It is true; that before Lord Hardwicke^s time, who first Exception 
made the exception of the case of a party actually present to the rule, 
in Courts hearing the order made, actual service of the in- J^i""^J^i^ 
junction was required. Lord Harduncke^ I suppose, ^"^^^ of an order o 




was right, the Court could not stop short ; refusing to ap- made, esta- 
]^y the principle in other cases, affording the same neces- ^^'jj^^ ^J 
s}ty for its application. I have heard some of my prede- ^^j^. fyp." 
cessors in this place treat as a great abuse of justice and ther eztend- 
want of consistency the refusal to apply that practice, which cd since to 
is applied to a person present in Court, and hearing the "®^»*^^^.^y '"" 
order, to a man, standing outside of the Court, and in- ^ ^\/< • 
formed by some one who heard it, that the order was pro- I ^^^ . 
nounced. 

I was very much struck with the necessity of consider- 
iDg this subject by what happens constantly in the Long 
Vacation* Consider what may be the consequence of the 
pr^tice contended for by the Defendant. This Court, 
though always open in a sense, is not always equally acces- 
sible. Great occasion for an iniunction may arise in the 
Long Vacation in cases of the highest importance. The 
order perhaps cannot be made in town by the person hold- 
ing the Great Seal : but suppose it made in town: it is fre- 
quently impossible that it can be put in a state to be served 
by the application of the Great Seal for two or three days ; 
and, in the instance of an injunction against committing 
waste, the party might, in the interval, Isnr the axe to the 
tree : if it was against marrying a ward of the Court, tho 
marriage might be had next morning by a license fraudu- 
lently obtained ; and there is no one case, in which the pjo- 
cess of injunction is most useful, in which it may not be 
defeated, if the practice, now contended for, is in every in- 
stance' strictly adhered to. 

In this case, the party admitting, that he believed the or- 
der was made, the principle is the same as if his belief was 
formed from information, short of actual service ; and find- 
ing myself in the constant habit in the Long Vacation of 

(1) Skip r. HarwMd^ 3 Atk. 564. Anoru 3 Mk. 567. This practice, 
tlu)u^ discountenanced by Lord Thurlvw in Pengree v. Jonat, 2 Bro, 
0. C. 141, has been since extended to the case of a party in Court dur- 
^ the proceedin^^, but retiring before the order pronounced: Osborne 
V. Tmant, 14 Vet. 136. JameB v. Bnmes, 18 Vet, 522. 
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Caseb IK Chaitcbrt. 

directing notice to be given thiit the order was made, I 
thought there was authority enough for applying this prac- 
tice, if he would not say he did not believe the order was 
pronounced. 

It is necessary to repeat the answer I made to the ob- 
jection, that a Solicitor might say, the order had been grant- 
ed; and that might operate to the serious injury of the par- 
ty deceived by that representation. The answer I gave to 
that objection is, that many acts are authorized by the law 
that may be very injurious; and the only protection against 
such injury consists in the heavy punishment that awaits 
such an act: as the Solicitor, so intimating without founda- 
ti&n,- that an injunction had been granted, would, unques- 
tionably, be liable to be struck off the Roll, to make satis- 
faction to the party iiyured, and to an indictment for so 
acting. There is, therekire, great security to personal liber- 
ty in general cases ; and, if he would go the length of say- 
ing he did not believe the order was made, I would not act 
upon this practice : if he will not say that, my opiniQpi is, 
that the costs must be paid. 



On the 29th of November the injunction was, by an or- 
der pronounced by The Vice- Chancellor ^ dissolved upon the 
answer ; insisting, that the lease, which was made under a 
power, was void. 

A motion was made to revive the injunction. 

Dec. 34* The Lord Chancellor. The foundation of this mottoft 

to revive the injunction is, 1st, A clear act of waste : 2dlyy 
Another act, removing things supposed to be fixed to the 
freehold, wainscot, presses, &c. : 3dly, Another act, not 
properly waste, but one, upon which the Court has been in 

[ 353 ] the habit of acting as waste; enjoining what may be repre- 
sented as a breach of covenant, or more accurately, an im- 
plied agreement, flowing from the relation previously exist- 
ing between the parties, as covenantor and covenantee. 

By the affidavits this tenant is represented as holding 
over under the same covenants or agreements. I will coa- 
sider the last object of the injunction first. Though the 
Court has, in many instances of express covenant, granted 
an injunction :;gainst removing certain articles contrary tm 
the custom of the country, in the case of an implied agrees 
ment, to be carried into effect by another remedy than an 
action of covenant, there would be ronsideral)le hazard of 
impeding a man in the exercise of bis right upon tfaaa 
ground. This, therefore, cannot rest upon the custom of 
the country. I admit, with regard to implied cove 
that in the case of a lease, detenaiocd by effluxion of. 



the payment of rent at the..aaine period is evidence of hold- 
ing, not only on the same terms, but, farther, subject to the 
same covenants and agrsements : even if there was a course 
of husbandry provided by the leasiQi running through one 
or two years. It is, however, but evidence. ^Though there 
could be no action of covenant, an action on the case would 
lie ; declaring specially on the implied agreement ; with an 
averment, that the Plaintiff was always ready to perform 
his ^art ; and the landlord, if he had attempted to disturb 
the tenant, never could make good his own declaration, such 
as it must be, to support an action. 

Looking at this lease, what was to be done in a course 
of years, and in the last year, and attending to the circum- 
stance, that was pressed, that this is the last year, I cannot 
apply to the twenty-first year a principle which 1 could not 
apply to the twentieth. As to me dove-cote, a clear act of 
waste is pmved : therefore against waste the injunction 
must be revived : but I cannot grant it against removing 
the presses, ro nomine^ if not fixed to the freehold; in*which 
case it would be waste. As to the rest of the case, I can- 
not grant the injunction ; as I cannot infer, that the same 
agreements apply to the tenant in his present relation to his 
l^dlord. 
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[ 354] 



WALL V. STUBBS. 

THE bill prayed the specific performance of a contr&ct 
by the Defendant to purchase an estate from the Plaintiff. 
The Defendant pleaded the Statute, foj entitled, ** The 
** Bill of Bracery and buying of Titles." 

The plea, setting out the second section of the Statute, 
averred, ** That Plaintiff had not, and that antecessors of 
•* Plaintiff had not, and they by whom he or they claimed 
^ the said lands, tenements, or hereditaments, or any of 
^ them, had not, been in possession of the said lands, &c. 
** or any part thereof, by the space of one whole year next 
** before the covenant, promise, or agreement, charged or 
** inquired after by the said bill: neither was the said Plain- 
^ tiff, at the time the said agreement by the said bill was 
^ alleged to have been entered into, in lawful possession of 
^ the said lands, &c. by taking the yearly farm rents or 
** profits of or for the said lands, &c. or any part thereof; 

taken off tb I 
Ae s 4ho«gfa set down bj the Plaintiff for argumient: this irregularity not admitti i 



" * ' ' C'aJ Stot 32 Hen. 8. c. 9. 

Vol. IL 30 
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1814. and this Defendant doth pleao^e said Statute, and Aat 

'^ the making the dhcovery prayed by the said bill, may 
^^tend to subject ^this Defendants the forfeiture of the 
** value of the said lands, &c. by the said bill charged to 
^^ have been covenanted, promised, apd agreed tci1»e bought 
" and taken by* this Defendant." 

The Plaintiff, having set this plea down for' argument, 
moved, that it should be taken off the file ; not being put in 
upvn oath. 

Sir Samuel Romilly^ Mr. Bell^ and Mr. Pepys^ in sup* 
port of the Motioriy contended, that a plea of this kind, as a 
plea of the Statute of Limitations, mu^t be filed on oath ; 
tendering an issue in fact; and not falling within the excep- 
tions, stated (aj by Lord Redesdale; which are pleas to 
the jurisdiction, of matter of record, and to the disability 
of the Plaintiff. 

Mr. Leach^ and Mr. Daniel^ for the Defendant.— There 
is no instance of a plea without an averment of some kind. 
A plesf even of matter of record requires some avernMSiit, 
connecting it with the suit, and the person of the Defend- 
ant. The reason that a plea of the Statute of Frauds, or 
the Statute of Limitations, must be upon oath, is, that acts 
of part performance in the one case, and a promise in the 
other, must be denied : but without such allegations, those 
pleas would not require an oath. 

If, however, this objection might have been made in the 
first instance, it is answered by the IPlaintiff, setting down 
[ 356 ] the plea to be argued; and thereby admitting its regularity; 
this rule being made for the Plaintiff's benefit ;i<K> guard 
against vexation and delay; as the objection of impertinence 
in a bill, and the right to security for costs from a Plaintiflf 
abroad, are waived by an answer; or an order for time, faj 
There is this distinction between a plea and an answer. 
The latter could not be filed without oath, unless by a gross 
breach of duty in the officer : but, with regard to a pica, a 
question of difficulty may arise ; and, the rule being for the 
protection of the party, he is bound to watch over his own 
interest. 

Sir Samuel Romilly^ in Reply. — This plea has several 
. averments ; that such an Act of Parliament passed ; that 
the Plaintiff sold a disputed title ; that there was no pos^ 
session : allegations q^ecessary to bring the case within the 
Act ; upon which allegations issue would be joined. A 
Defendant is not called upon to speak positively except as 
to his own acts : (b) as to the acts of others, and what he 
states from the information of others, he speaks to his be- 
lief only. A plea of the Statute of Limitations is always 

CaJ Tr. Ch. PI 239. 

fa J p, 356. Anon. 5 Vet, 656. fbj hard Clarendon' t orders. 



Frauds, of which there have been many instances without ^ 
an answer, is always upon oath. In a plea of matter of *"•»»»• 
record, nothing is necessary but the production of the re* 
cord, which proves the plea* . 

The objection as to the waiver would prevail, if the rule, 
that pleas and answers shall be filed upon oath, had been [ 357 ] 
established for the benefit of the party merely : but it is for 
the sake of the Court ; who, not permitting the party to 
suggest an imaginary case, require his oath. An answer, 
therefore, filed without oath, unless that is warranted by 
an order, may, as a bill, or an answer in town, without the 
signature of Counsel, be taken off the file at any time. In 
this respect there is a perfect analogy between a plea and 
an answer. The Plaintiff was under the necessity of setting 
down the plea within eight days : otherwise he would have 
a^itted its validity; and he was not to presume negligence 
•in the officer by filing it irregularly: he might suppose a 
mistake in the copy. 

The VicE-CHANCELLoii. As to the first question, thert 
is no doubt, upon reason and authority, that this plea of a 
-Statute, which per se^ without the averment of facts, to 
which it applies, is nothing, ought to be put in upon oath. 
As far as it is a plea of the Statute, it is a plea of matter 
of record: but all the facts, forming a cgmplete equitable 
bar, va^ be averred. The main part of this plea consists 
of facts ; which, being matters in fiais^ must be substan- 
tiated by oath. It is true, according to the Curaus Cancel-- 
lartusy if the subject of the plea is mere matter of record, Ploaof mere 
that speaks for itself; and, though there may be a necessity matter of re- 
of identifying the party, the main thing is the production cord "J>t filed 
of the record: but here the Statute has no application, until proved by^the 
the material point of the fact of possession by the party, production of 
making the agreement, is established. Upon that fact, the record, 
coupled with the Statute, the plea rests ; and the substance 
of the defence is the assertion of a fact, which, if true, dis- 
poses of this bill by the effect of the law. The passage in [ 358 ] 
Lord Redesdal^a Treatise, (a) is. express upon this point, 
that a plea of this kind is to be considered matter in pais: 
the substance consisting of averments necessary to bring 
the case \yi.thtn the Statute; which must be upon oath. 

The second point, that the Plaintiff, having taken a step 
recognising the plea as regular, by setting it down to be 
argued, has waived this olgection, is put thus : that this 
rule, requiring the plea to t;^ put in upon oath, is entirely 

• f fl J Tr. CA. P/. 389. 



tor delay ; admitting four hearings of every cause, before 
it goes to the House of Lords: a re-hearing by The Master 
oftheR^lU of his own judgment, and a re-hearing by The 
£iord Chancellor of his own decree, after that re-hearing at 
the Rolls. 

iVr. Richards^ Sir Samuel RomiUy^ and Mr^ Winihrop^for 
the Defendants. — In Brown v* Higge^ the appeal was heard } 
smd the cases there collected have not established, that 
The Lord Chancellar shall not hear a cause which has been 
twice heard at the Rolls. The greatest absurdity would 
^sult from such a rule ; making The Lord Chancellor a . 
ministerial officer, to enroF the decretis of a Judge of infe- 
rior jurisdiction ; and obliging the suitor at once to incur 
the ezpence of an appeal to the House of Lords, without the 
• option of having the intern^ediate opinion of The Lord 
Chancellor: who would thus incur the responsibility of 
judgments in cases which he liad never heard argued. 
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The Ard Chancellor said, having read the case of^ 
Brown V. Higgs^ he could not refuse to hear this appeal : 
but, under the circumstances, it ought to be brought up to 
the other appeal. 
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EVAN3 V, HARRIS. 

THE bill stated a parol agreement by the Defendant to 
grant to the Plaintiff a lease for twenty-one years of a farm ; 
that Cheese and Davis^ the Attorneys of .the Defendant, 
were to prepare a proper agreement for a lease ; and for 
that .purpose, the parties met at their office ; and Cheese 
drew up an agreement in writing, dated the 14th of Decem- 
ber^ 1802, to denftiie to the Plaintiff the farm (except two 
coppices) for twenty-one years, &c. ; that one part only of 
such agreement was signed by the Plaintiff and the .Defend- 
ant, in the presence of Cheese and another person ; which 
was agreed to be left with Cheese and Davts^ as the Attor- 
neys of both parties, and in order that they might prepare a 
lease ; that *^ in pursuance and part performance of the said 
** agreement,'' the Defendant, on the 2d of February^ 1803, 
delivered possession to the Plaintiff: but that no lease had 
been executed ; and the Defdildant had brought an eject- 
ment. 
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1814. 1 he bill Goarged, that an agreevAent in wnting bad beeii 

entered into; ^^and^ evidence' thereof," that Cheese,^ on 
the execution of it, obserwd, that neither party could flinch ; 
thalL the DdTeadant had^ frequendy admitted, that he had 
agi!#ed to grant the Plaintiff a lease ; ^statiog;^ ^ecific in- 
st^es of duch admissions : that the De^ndant Sl^ot tlie 

^ agreement out of CA^e^e'^ nands ; to whom he never Return- 

ed it; or, if he did, upon Cheese^s death, in Januarys 1812, 
* it again came into the Defendant's h^ds, as executor of 

Cheese; and that the Defendant either now has the same in 
fais custody, or has destr'ayed it. ^ 

[ 362 ] . The bill prayed a specific performance ^ of the agree- 
^^ ment so m^de and entered into, by and betweeb the De- 
^^ fendant and Plaintiff as aforesaid," for a lease of the farm 
(except the two coppices,) and an injunction. . « 

The Defendant put in a plea, to all the' discovery and re- 
lief, of* the Statute of Frauds ; averring, thaK neither the 
Defendant, nor any person by him lawfully authorized, did 
ever n^ake and sign any ccHitract or agreelbent in wri||M'?9 
for making or executin^j^^any lekse to the^^laintiff of the 
premises in the bill mentioned, or to any such effect as by 
the said bill suggested, or any memorandum or note in 
writing of any agreement whatsoever, for or concerning the 
demising or leasing or making or executing any lease of 
the said premises. 

Sir Samuel RomiUyy and Mr. Blake^ in support of the 
Plea, — ^This bill states two agreements, one parol, the other 
* written ; varying in this respect, that the latter excepts two 
coppices. The bill proceeds wholly on thp-Vritt^n agree- 
ment J to which even the allegation of part performance re- 
fers ; though ineffectual for that purpose ; and, the plea di- 
' rectly denying the written agreement, upon which the whole 

Equity of the case rests, alljthe s^ptcral^Uegations luust. 
fall withjt. 

^^Hrj^Harty and Mr. Phillimore^ for the Plaintiff^. — The 
Plaintiff alleges a parol agreement, and part per/brmahce, 
only as a part of the res gesUB^ and as inducement to the 
charge, that a written agreement was prepared, and left with 
the Attorney ; from whom, it was proceed, ^nd destroy- 

[ 363 ] ed. These allegations are not answered by the plea, that 
no agreement was signed: the contrary is asserted, upon the 
Pefendant^s declarations : the question therefore is, whether 
this plea can exclude all further discovery. The Defend- 
ant cannot by a plea, 4^;ii^g ^be principal fact, ev ade a 
discovery of the collateral facts connected wltl^it ; whicIT* 
m'listlje met either by plea or answer ; Bay ley v. Adams : 
Xa) Jones v. Davis, fb) In the latter case, the charge 



fa J 6 Fw. 586. 



fbj 16 r«. 262. 
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as to keeping the accounta was immaterial, except as evi- 1814» 
dehce of the agreement set up by the \aifi» In this case, the 
collateral circumstance^ disproving the allegation of the 
plea, that no written contract existed, are not denied eilher 
by plea or aifkwer. • 

' Sir Samuel fiomili^ in Seplt/^c-^^ the case of a bi4 for 
the speeific performance of a parol agreement, alleging acta 
of part performance, the Defendant must deny those acts 
of part performance, which have been held equivalent to 
writing : but the part' performance is not alleged by this 
bill as taking the cascrout of the Statute : the Bill proceeding 
on the written agreement. The Plaintiff is entitled to a 
discovery, whether such a written agreement ever eiiated! . . 

but he is entitled to no more. * ; • - 

The Vicb-Chahcellor. The expression in this bill, 
" in pursuance and part performance ot the said agreefnent," 
must be understood as referring to the written agreement ; 
which is the last antecedent; and, the bill stating circum- 
stances from which the' ewstence of such written agree- 
ment is inferred, especially d|e acknowledgment of the De-^ 
fendant that he had agreed fo grant a lease to, the Plaintiff, [ 364 ] 

^1 must understand this to be a bill praying a specific per- 
formance of that written agreement, and not of a parol 
agreement, in part performed ; in which case the part per- 
formance ought to be denied ; as raising a substantive 
^ound of relief, which a plea of the Statute of Frauds does 
not meet. The Statute has no application, if the written 
agreement chaffed does exist* The question then comes 

' to this; whether, when the relief rests on one material* fact, 
as evide nce of which "teeveral collateral facts are charged, it 
1 8 suScie nt to deny the substantive fact; or whether a De- 
^ndant must not discover the collateral facts, (l) To a To a bill, 
bill, stating corruption of arbitrators, is it sufficient to plead charging cor- 
thc slward merely; leaving the charge of corruption ^^J^- J^f ^*{^" ***^ ^ 
touched ? Can a Defendant protect himself by a negative of the^^wd 
plea from the discovery of a variety of circumstances merely not 
charged, which, if discovered, would establish the fact in sufficient, 
issue ? Suppose A bill, alleging a partnership ; and insist- pi^*^''^^ 
ing, that the existence of such partnership was made out partnership, 
by a certain document, by settlements of account, and ad- not going to 
missions : would it be sufficient to plead to such a bill a coWaterai cir- 
mere denial )bat the partnership ever existed ; faj stop- ^hSSS mT' 
ping there ? Ffiannot find asserted by any authority, that evidSii^ of it, 
a plea of one solitary fact would enable the Defendant to insufficient. 
avoid all further discovery. Such a plea would be no bet- 



faj Drew y. JDrev, ante, 159, and Chamberlain v. Agar, ante, 259. 
(1) JHxftn V. Olmiu$, 1 Cox. 414. 
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1814. ter than wnt MMver; but ike Defandaii^ if hie bflKl tskett diat 
ooutae, Must hav« gone fatiher^ChJ Why then ahodilcl a 
pfea have thia effect i I cannot coDceiTe a |frtncf pie, on 
which this pUa can be good : nor cao I distinguish this caae 
fro9i Jone^ v« Dmvisi which is a clear deeiaioB -bjr The 
L^d Chancdhr^ thai a mere denial of an ag^ement, with- 
Answer mast Mt denying the circumstances charged as making it out, 
be fulL will n»t do« 

Thia plea must therefore be* ovcrrukd. • 



[ 365 ] 
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YOUNG V. SUTTON. 

A COMMISSION of partition between the Plamtiffs 
and Defendants, seised as tenants in fce, having issued, 
th^ Commissioners refused to return the Commission, un- 
til they should have been paid the sum of 1960/. ; which 
they charged on account of dieir expenses. The parties, 
having paid them 1190A, obtained an order, on the 30lh of 
Novemter^ ISld, upon them, to return their certificate of 
the execution of the Commission within three weeks, or 
show cause. ' That order not being obeyedf^^ motion was 
mad«v that they d6 forthwith return their certificate of the 
execution of the Commission. 

Mr. ffariy and Mr. Cooke; Mr. Wray^ and Mr. fF/at- 
marshy fyr the several ^IVainit^f and Defendants^ in safipsrt 
of the Motion^ contended^ that the Commissioners, as OS- 
cers of the Court, were bound to return the Comfnission ; 
leaving it to the Coutt to fix what they are entided to; and 
had no right to retain it, until they bad received whatever 
sum they chose to charge ; that under Commissions to ex- 
amine witnesses, the Commissioners wei^ never allowed to 
fix 'their own charge?, and retain the Commission until they 
are paid ; which would lead to great inconvenience and 
extortion. 

Mr. Richards^ fiMT the Commissioners y resisted the appli- 
cation. A considerable part of the sum charged consisted 
of the necessary expenses of surveyors., workmen, Sec. em- 
ployed in the partition : if the Commission diould be taken 
out of their hands, they would have merely a personal re- 
medy against the parties; and the CommissionerSi as Offi- 
cers of the Court, are entitled to its protection. 
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The Vice-chancellor. These Commissioners, hov- 1813. 
ing undertaken a duty, ia the prosecution of which they 
have incurred considerable expense, and some liabilities, 
cannot insist in the first instance on payment, before they 
make their return. It is not competent to an Officer of the 
Court, to stop in any stage of his duty, and refuse to pro- 
ceed. He must go on to complete it ; and may then come 
to the Court for his remuneration. A contrary rule would 
be highly conducive to injustice; and favour exorbitant 
demands. I think, therefore, the cause shown is not suffi- 
cient ; and the Commissioners must return the Commission 
with their certificate. 
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Rolls. 
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July 15. 

BLACKBURN t^. STABLES. i8i4 

• • Feb, 17. 19. 

JOSEPH BLACKBURN, by his wiU, dated the 25th Devjse in 
of May, 1787, devised as follows: "All the rest orVemain- ^^^^Ztil^ 
^ der of my real and personal estate I give and bequeath tor's nephew 
^ in trust to my executors, Joseph Blackburn, my nephew Ji, at the age 
** and executor, and Milea Flesher, who married my great- oj" ^^*"^- 
" niece : that is, for the sole use and benefit of a son of the ^'JfJ ': .^„ 

<< • 1 e^ • nf r> i r liatb nO SOD. 

*^ said Joseph Blackburn, an executor, at the age of twenty- to a son of 
^ four years : if he hath no son, to^a son of my great-ne- the testator's 
" phew, Jostph Blackburn, son of riiy nephew,' Benjamin ^eatncphew 
" Blackburn : but if neither of these have a son, then to a ^Jer hlU * *' 
*' son of my great-niece's daughter, Elizabeth jF/wArr," gon, then to a 
with a direction to take the name of jB/ticiAz/r;i .* "but on son of the tei- 
" whomsoever such my disposition shall take place, my will tator's f^^ 
" is, that he shall not be put into possession of any of my "^J^iuighil 
**' effectis, till he attains the age ot twenty-four years: nor name: who- 
" shall my executors give up their trust, till a proper intail ever should 
'* be made to the male heir by him." ^•^c »iot to be 

Joseph Blackburn, the executor, had not any son bom at Jj^n of mjrof 
the death of the taiftator : but his wife was then ensient with the testator's 
the Plaintiff; who was soon afterwards born; and had at- effects until 
tained the age of twenty-four. noMhc'^T' 

The bill prayed an account of the personal estate, and of "ore to^^vnip 
the rents and profits of the real estate, &c. their trust 

* Sir SamuHRomilly, and Mr. Johnson, for the Plainti/f. "till a proper 
— ^Though Joseph Blackburn, the executor, had at the death "}^]^**] ^^^ 
of the testator no son born, the son, then in ventre sa mere^ « j^jje heir 
and afterwards born, may be considered as having been in «by him." 

An executo- 
ry trust in tail for an only son of A, en ventre si the testator't des^ ; not Toid for un- 
certaintyy nor too remote. 

Vol. IL n [ »368 ] 
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1814. the testator's contemplation: such child being considered 
as in existence for his benefit : Swmbume^ 487, Beak v. 
BeeUe^ (a) Northey v. Strange^ (bj and manjFother cases. 

2dly« This is either an estate tail in the Plaintiff, 9r in 
his first son; if Archer* s Case fcj is applicable; the inten* 
I tipn to intail this estate being declared. In all the cases of 
executory trust, there was some indication of an intenUon, 
that care should be taken to prevent ttie first taker from 
cutting off the intail. That is expressly stated in the great 
case of Leonard v. The Earl of Sussex i (d) upon which 
all the others proceed ; and there is no instance ot abridging 
the first estate, without some foundation for the inference of 
a strict intail, which the first taker should not have the 
power of determining: in other words, an intention to make 
the estate unalienable, as long as the, rules of law would 
permit. Here is no foundation for that inference; as there 
was in Papillon v. Vqice^ (e) from the express words, 
^* estate for life without impeachment of waste.'^ The only 
distinct object of this testator, the perpetuation of his name, 
would not in some events be answercnd by an estate for life 
only. ' . 

Mr. Barber^ for the Defendants^ objected to the devise, 
as being void : first, for uncertainty : Dot on the Demise of 
Hayter v. Joinville. (f) 
[ 369 ] 2dly. As too remote : Lade v. Holford, Co J Phipps v. 

Kelynge^ (bJ Stephens v. Stephens^ f cj Taylor v. Biddal^ 
fdj Long V. Blackall. (ej 

Sir Samuel Romilly^ in Reply ^ answered the objection of 
uncertainty, by observing, that, as there, was but one child, 
the event rendered the object certain. 



1813. TA^Jf ASTER of the Rolls, on making the decree in the 

Juljf 15. fi|.gt instance in the Plaintiff's favour, observed, that it is 
perfectly settled, that a child in ventre sa mere is to be con- 
sidered as in existence for his benefit; and TheUusson^s 
case CfJ went further; where it was held, that such a child 
should be so considered to his disadvantage ; those, who 
supported the will, relying upon the distinction, that for his 
advantage he was to be so considered. 



faj IP. Will 244. f6J 1 P. fFilL 340. fcj 1 Co. 66. 

fdJ 2 rem. 526. fej 2 P. WiU. 471. ffj 3 EoBt. 172. 

fajp.369. 3-BMr. 1416. 

fbj In Chancery, before Lord Camden, 20th Juhf, 1767, Feam, Ex, 
Dev. Ed. 4, by PoweU, 84, sUted from the M^gUter^e Bool^ anie, 57, 
CO For. 228. 

CdJ 2 M9d. 289. 1 Eq, Co. JIbr, 188. From. 243- 
CeJ 3 Vee. 486. 7TermBep. 100. C/J * ^«- 837. 
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The Master o/ ^A^ Rolls. It seems clear, that this 1814. 
is an executory trust; and I know of no difference between 
an executory trust in marriage articles and in a will, Cg) 
except that the object and purpose of the former furnish an 
indication of ^intention, which must be wanting in the latter. 
When the object is to make a provision by the settlement L % ^70 ] 
of an estate for the issue of a marriage, it is not to be pre- 1814. 
sumed, that the parties meant to put it in the power of the ^^\ ^^• 
father to defeat that purpose, and to appropriate the estate No distincs. 
«. u'-*- ir te ->u r -i. f* ^ i« • ^ ^ tion between 

to himself. It, therefore, the agreement is to limit an estate execatoiy 

for life, with remainder to the heirs of the body, the Court trasts by mar- 
decrees a strict settlement in conformity to the presumable "»«« articles 
intention : but, if a will directs a limitation for life, with *^t^^i**' 
remainder to the heirs of the body, the Court has no such fennce from 
ground for decreeing a strict settlement. A testator gives the object of 
arbitrarily what estate he thinks fit. There is no presump- ^^ former, to 

tion, that he means one quantity of interest rather than an- Pir?V„^.J^rK.4. 
i_ rj«n^i^i • •• • n r«^. the issue, tnat 

other, an estate for life rather than m tail or m fee. The the father 

subject being mere bounty, the intended extent of that should aot 
bounty can be known only from the words in which it is ^*^ ^"J ^"f* 
given : but, if it is clearly to be ascertained from any thing xh^efore*^**' 
in the will, that the testator did not mean to use the ex- estate fbr*lUe, 
pressions, which he has. employed, in their strict^ proper, with remain- 
technical, sense, the Court, in decreeing such settlement ^ w^^ ^ rlt 
he has directed will depart from his words in order to exe- body,^ strict 
cute his intention : but the Court must necessarily follow settlement in 
his words, unless he has himself shown, that he did not the one case; 
mean to use them in their proper sense; and have "©ver ?JJ^^*^jj^*'* 
said, that merdy because the direction was for an intail^ unless clearly 
they would execute that by decreeing a strict setdement* not meant in 

Let us see, then, what estate the Plaintiff would have, ac- their technical 
cording to the literal import of the direction in this will. ^^^^' 

Certainly the ^^male heir by him" cannot be^the first 
taker; there must be some estate limited to the ancestor; 
and the male heir can only take by way of remainder. [ 371 ] 
Suppose the limitation made to the Plaintiff either generally 
or tor life : the remainder will be ^^ to the male heir by 
^ him;" that is, to the heirs male of his body; which would 
make an estate tail in the Plaintiff; as it is settled, that the <'Heir,'' or 

words " heir" or " heir male of his body." in the singular *' hc'»r male of 

^^ ^ "the body," 

in the sing^ular number, words of limitation, not of purchase: unless words of limitation 
superadded, or the context, shows, that those woids are not used in their technical 
sense; (1) as the word '* issue,** or ** without impeachment of waste :** a limiution to trus- 
tees to preserve contingent remainders: or a direction so to firame the limitation, that 
the first taker shall not nave the power of barring th^ intalL 

fgj 13 Ve9. TSfff The CwnU- 9f Lincoln r. 7U Buke 9fJfewca^le. 



{(1) See HaU ▼. Vandegrift, $ Binn. 374.} 




words of limitation are superadded, faj or there ia some- 
thing in the context to show, that the testator did not mean 
to use the words in their technical sense. But there is no- 
thing in the context of this will from which that can be 
collected. Here is an absence of every circumstance that 
has commonly been relied on as showing such intention. 
The word is " heir," not " issue :" there is no express estate 
for life given to the ancestor; no clause, that the estate 
shall be without impeachment of waste ; no limitation to 
trustees to preserve contingent remainders i no direction 
so to frame the limitation, that the first taker shall not have 
the power of barring the intail. Every thing is wanting, 
that has furnished matter for argument in other €»ses. The 
words are therefore to be taken in their legal acceptation. 

The consequence is, that I must declare the Plaintiff en- 
titled to have the conveyance made to him in tail male. 



fa J Archer^M Case, 1 JUp. 66. 
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Defendant, 
in custody un- 
der an ttttactr- 
ment, and 3. 
.-Siesscnger or- 
dered^ dis- 
charged on 
putting in hh 
ttnswer; but, 
on cxceplions 
ailowed, tt)e 
Pbintifif; not 
Jjaving accept- 
ed the costs, 

proceiiB, where 
it slopped: if 
cosu were 
ftcwplcd, be 
begin I a^in. 

Costs on mo- 
tion Ag'ain^i 
settled prac- 
tice^ 



HILL V. TURNER; 

ON tfie 9th Deeember^ 1813, an order was obtained 
for a messenger on a return of Cept Corpus to an attach- 
metit for want of an answer* On the 11th of December the 
answer was filed. The costs not having been paid, the 
amount being disputed, exceptions to the answer were al- 
lowed by the Master on the 7th February; and the Plain- 
tiff then obtained an order for a messenger ; under wfiich 
the Defendant was in custody* 

A motion was made by the Defendant, that the order of 
the 9th of December might be discharged for irregulflrityi 
and that the Defendant might have a month's lime to an- 
swer the exceptions, 

Mr, Rkhard^^ and Mr, Darnel^ for the Motion* 

Mr^ Hart^ and Mr, ShadweU^ Jhr the Flawttfl 

The Lord Chaxcbllor, The practice^ as settled by 
me, faJ has been long acted upon, that a Defendant, in 
contempt for want of an answer, putting in itn answer, 
though ever so insafficient, is entitled to be discharged » a* 
the Court will not deprive a man of his personal liberty 
during the inquiry whether his answer is sufficients If ^^ 
Plaintiff chooses to accept the costs^ and the answer h after- 
wards reported msuflTicicnt, he must begin with frirsh pro- 

fa J Bttihm T* Ife Tatteit ani^t roLL 354^ Smith y.Bl^fi^ldi mdt^W* 
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cess : but, where, having said, he will take the costs, if 181 
tendered, he afterwards thinks proper to refuse them, the ^— ^ 
eoasequenee, established by the constant course, is, that, Hn 
tke answer being reported insufficient, he goes on upon the 
old process ; and there is a principle of justice in it : the 
Defendant being liberated merely as the Court gives him 
O'edit that the answer is sufficient, until- it is proved to be 
otherwise ; but, the moment it is proved to be insufficient, 
the consequence is clear, that he never ought to have been 
released ; and therefore the Plaintiff has a right to go on 
ttpon the old process. 

As this is therefore a mere question of practice, which 
has been long settled, and repeatedly acted upon, the De- 
fendant must pay the costs. 



LISrS Case.(1) ^^i 

THE petitioning creditor, under a Commission of Bank* ^(^4 ' 
ruptcy, was arrested at GuiUhaii^ as he was going out, im- ^^^^^ \ 
mediately after proving his debt at a public meeting. There before • : 
was no doubt of notice : the Attorney, who pointed him out missior : 
to the officer, having seen him prove his debt ; and he was ^^^J^" 
taken back to the Commissioners; who stated to the officer, ^]^ 2 i 
that the arrest could not be maintained : but he persisted. The : 
An application was made to a Judge, Sir S. Le Blnnc; who t iff in 1 1 
refused to discharge i as was asserted on one side, upon ^^^^p^ 
consideration of the authorities; on the other, merely as not i,^|„'^^ \ 
having jurisdiction. parties i 

*Sir Samtiel RomiUy^ and Mr. Roae^ applying for the Dis- jccicd ( 
charge^ under these circumstances pressed for costs agains^ ^'^^' 
all parties, the Attorney, the officer, and the client ; con- [* ^ \ 
tending, that this privilege had been so long settled, that 
the attempt to infringe it ought to be treated as a contempts 
the only doubt upon it arisine from the opmion, expressed 
by the Court of King's Bench in Kinder v. Williams^ faj 
that Commissioners of Bankruptcy are not a Court of Jus- 
tice; which was corrected by that Court in Arding \..Flow^ 
f r, (bj and by The Lord Chancellor^ Ex parte King, fcj 

Mr* Leach^ in mpport of the Arrest^ made a distinction 
between a person, coming as a witness to prove the debt of 
another, and comin|; to prove his own debt ; to which case, 
he said, the protection had not been extended. 

C^iJ^Tgtmlte^ B. R.377. f6J STerw Mep, B. R. 534. 

Cfj 7 ret. 312. 
(X)2U99t, 34. ExparteMr9mi$,\MiM,i9. See also /did 580. 



1814. I ne JLora chancellor, it a person, going to make an 

^-^v*--' affidavit before a Master, was arrested, this Court would 

LuT*8 Gftse. discharge him : but a Judge would not ; as die appBcatioa 

PriTilege of must be to that Court, of which the proceeding is a cob- 

a Witness from tempt. 

!lZ!!!l"«!f:«^ The cases, that have been decided, supposing there is no 
person Eomflr . e •»* «> VT . -^ » « . - 

to make an af- instance of a creditor attending to prove his debt, as I ttiink 

fidavit before there is, have gone upon a principle that clearly readies 
* tJ***'* r ^^^^ ^^^^* '^^^ course in Bankruptcy is, that the petitioo- 
caUon to^dis- ^°8 creditor must not only prove his debt privately at the 
charge must opening of the Commission, but must also make a second 
be to the proof at a public meeting; and it is impossible to maintain, 
^tr 'h ^h ^^^^ ^ creditor, who goes to give evidence of his own debt, 
proMedine is ^®^® "°* stand precisely upon the same principle ♦ as a per- 
a. contempt, son going to give evidence of the deb^of any odier per- 
The petition- son. It is his mode of suing* That is the Court, to whidi 
'"iS^*^^*^ he must apply. There is no doubt, therefore, of the right 
mission of ™' ^^ ^^^ person A be discharged. In that case, in which die 
Bankruptcy Court of King's Bench overruled their* own doubt, they 
must prove his stated the principle upon which all Courts have since act- 
«€*m*\?n^"^ ed ; and I have no doubt, that the principle reaches this 

case 
[ ♦ 375 ] Therefore, let the Plaintiff in the action discharge him. 

All the parties must be subjected to the costs; and he may 

choose whom he will follow. 



J8H. MARSH V. SIBBALD. 

March 1. . , 

^Znl^^- ^*- ^^^Ciff, on a motion for die production, at the 
pen on a trial ^i*'^! of an action^of books and papers, referred to by the 
at Law limit- answer, aidmttted, that the motion went further than any 
««1 to those former instance ; as extending to a book, referred to by the 
J*^^^^®^^ answer of another Defendant, not the Plaintiff in the ac- 
the particular ^^on ; such a production having been ordered only in the 
Defendant ; instance of a trial directed by the Court; in which case one 
and not ex- Defendant would not be allowed to withhold evidence from 
tended to any .^^♦u— 
other answer another, 
except upon a 

trial directed The Lord CHANCELLOR. The rule as to producing pa- 

^y ^«^"'^« pers upon a trial at Law is this. If this Court on motion, 

J^^lJ^^P'^'or by decree, directs a trial, that trial is directed in such a 

more general, way, that all productions, which the Court conceives to 

[ 376 ] be useful upon that trial, the creature of its own direction, 

shall be made : but, if upon a bill, filed for an injunction 

against an action, and praying relief, the injunction being 

refused, they go on at Law to trial, the IHamtiff can only 




Gasbb m Ckakgbbt. 876 

read by the directicm of this Court what he may read with- 1814. 
out that direction, the answer; and tliton he may read every 
book, letter, memorandum, or paper, referred to by that an- 
swer; as every such book, letter, &c. is a part of the an- 
swer. It is read as being part of the answer; and the Plains ^ 
tiflF must show, that what he prays may be produced is in ped to"yln'' 
effect and substance part of that answer ; unless the trial is answer, read 
directed by the Court itself, on motion or by decree : but u put of it. 
there is no instance of directing the answer of any other 
person except of the Defendant in that cause, or any part 
of it, to be read upon a-trial, not directed by the Court it- 
self. If, thisrefore, this book is not referred to by the an- 
swer of the Defendant, I cannot order it to be produced ; 
and you roust get at it by amending your bill. You are 
entided to the- general production, in the usual form, of all 
the papers, referred to by the several classes of Defendants, 
respectively, as part of their answers, for the general pur- 
poses : but that will not answer your object, without pro- 
ceeding to order a production at the trial; and that is limit- 
ed in the manner I have stated. 



[ srr J 

1814. 

BISCOE V. BRETT. i^^^'s'i^ 

Hall, 

THE bill prayed the specific performance of a contract Order to dis- 

to purchase an estate from the PlaintiiF. The answer insist- "^'*" * j*»*^ *^*^ 

ed upon objections to the tide. ZT^J^^' 

»T* • •* • r • • • ■ • «• cution not 01 

Upon the motion for an mjunction against proceeding at course pend- 

Law for the deposit, an order was made on the 24th of /V- ing^ a refer- 
bruary^ 1813, upon the usual terms, directing a reference ®."^ °" ™?' 
to the Master upon the title. The Master not having made JJone being in 
his report, the Defendant, on the 15th of January^ 1814, question. 
obtained the usual order, of course, to dismiss the bill with 
costs for want of prosecution. A motion was made to dis- 
charge that order. 

Mr. iVearj in support of the Motion. 

Mr. Owen^ for the Defendant, 

The Lord Chancellor. I take the case to be simply 
this : that on the answer, it appeared to the Court that the 
only question was upon the title. The inconvenience of the 
old practice, that a cause under these circumstances might 
take up two or three years before it got to a hearing, led to 
the experiment of a motion for a reference to the Master 
to look into the title. That experiment succeeded ; and has 
established this practice^ where nothing but the question of 



1814. 




title IS m aispute: (aj out a more miBCiuevous practice 
never was introduced, if that order is not to have all the 
eiFect of a decretal order : and I desire it to be clearly un- 
derstood, that, whenever such an interlocutory order has 
been made, the PiaintifF shall not turn round, and dismiss 
his bill of course ; but shall be considered in the same situ- 
ation, as if a decree to that eifect had been made on the 
hearing of the cause. In this instance, I think it not neces- 
sary to discharge the order : but the Plaintiff shall be at 
liberty to proceed as if no such order had been made. 



CaJ Btyth r. Eln(hir»t, ante, roX. i. 1. Balmatmo r. Lmntey, ante, toL 
i. 234, where the order wis made before answer. 



1814. 

Rolls. 

Jan. 27. 

March 2i. 

€k>dici], re- 
quiring and 
entreating the 
executor, who 
was also resi- 
duary legatee, 
by will or 
deed to settle 
and secure 
500/. to be 
paid at his de- 
cease : the tes- 
tator declar- 
'ttig, that he 
liad omitted 
to express it 
in his will, not 
doubting, that 
tlie executor 
will readily 
comply with 
the request i 
a trust, by 
way of legacy 
out of the as- 
sets : not a 
condition im- . 
posed, inde- 
pendent of 
tliem. 

[ * 379 ] 



TAYLOR V. GEORGE. 

CHARLES ROGERS^ by his will, dated the 20th of 
May^ 1806, and duly executed, gave ^1 his freehold estate 
to his brother, William Rogers^ for life, without impeach- 
ment of waste ; with remainders over ; charged with his 
mortgage debts ; exonerating his personal estate from those 
debts ; and he bequeathed all his personal estate to his said 
brother, subject to the payment of certain legacies ; nomi- 
nating his said brother sole executor. The testator also 
made a codicil of the same date, signed by him, but un- 
attested, in the following words : 

^*' I do hereby retiuire and entreat my dear brother. that 
^^ he will, either by will or deed, settle and secure the sum 
^^of 500/. to be paid at his decease to my relation Mrg» 
" Elizabeth Taylor, wife of Mr. Taylor, of the city » of 
^^ Bath, Attorney at Law, and also the sum of 500/. between 
^^ the children of my relation Mrs. J ant Simes^ynfih of JUIr^ 
^' Simes, of the said city of Bath, Attorney at Law^ to be 
^^ divided between them in such proportion as the said Mn 
^^ Taylor shall think fit. I have omitted to express the above 
" in my will, not doubting but my dear brother will readily 
" comply with the request." 

William Rogers proved the will, but not the codicil; and, 
having possessed the testator's real and personal property, 
and secured the payment of 500/. to the children ot Mrs. 
Simes, died ; not having paid or secured the other sum of 
500/. to Mrs. Taylor. 

The bill, filed s^inst his executor and residuary lega- 
tee, prayed a declaration, that the Plaintiff, as the legal per- 
sonal representative of Elizabeth Taylor^ deceased, is eki* 
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tided to receive the legacy of 500/. and payment accord- 
ingly. 

The answer insisted, that the testator Charles Rogers 
did not leave assets : that WilUa'oi Rogers did not prove 
the codicil, considering the recommendation not to be im- 
perative ; and that he had paid the other legacy as an act 
of kindness. 

iSjiV Samuel Romillyy and Mr. Roupell^ for the Plaintiff. 
-—The question is, whether the codicil gave 500/. to Mrs. 
Taylor^ as a legacy ; or whether the payment of that sum 
was imposed on the executor and residuary legatee as a 
condition on which he took the residue ; making it incum- 
bent on him, however small the benefit he derived under 
the testator, to answer that sum of 500/. personally.' The 
latter is the true construction; and the case resembles a de- 
vise of an estate to a man, paying a sum of money; which, 
in Walker v. Collier^ (a) was held a fee ; as the devisee, 
on whom that payment was imposed as a condition, might 
die before he was reimbursed. 

Mr. Harty and Mr. Benyon^ for the Defendant.'-^lh^ 
Defendant can only be charged as having possessed assets. 
The codicil, being of the same date as the will, shows, that 
the subject was in the testator's contemplation when he 
made his will ; into which he did not introduce these lega- 
cies ; meaning to leave them to his brother's generosity : 
not aware of the import of the words " require and entreat ;" 
which, it is now too late to deny, are legatory and impera- 
tive (bj on an executor; a doctrine derived from the Civil 
Law. The effect of such words, however, must, as an ex- 
press legacy, depend upon the assets. 
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The Master of the Rolls. It was contended for the March 21« 
Plaintiff, that this was a condition imposed upon the bro- 
ther,, and not a legacy given out of the testator's assets ; 
and that, having taken the benefits given him by the will, 
he was bound to perform the condition. The consequence 
would be a decree for the payment of this money, without 
regard to his having, or not having, received sufficient as- 
sets of the first testator; and that was my first impression: 
but afterwards^ entertaining some doubt, I desired, that it 
should be again spoken to; and my opinion now is, that [ 381 } 
this is, not a condition,' but a trust. The words would 
clearly raise a trust, if applied to the testator's property : 
but it is not expressed distincdy, that these sums are to be 
paid out of that property. The words, however, are not 



CaJ Cro. EUx. 379. 
C^J MaHm t. KMghieyt 

Vol. II. 
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1814. words of condition. I apprehend, a direction given, or n 
request made, to an executor and residuary legatee, to pay 
a sum of money to another person, must be considered as 
a legacy to be paid out of the testator^s assets. Taking this 
to be no legacy, but a condition, it would follow, that, if the 
executor had died before the testator, these sums would not 
have become payable, for the condition would never have 
attached ; neither could the Court have secured these lega- 
cies out of the testator's property. The words are, ** by 
^^ deed or will :" «o that, givmg an equivalent sum by his 
own will, he would satisfy the condition ; vmd it is difficult 
to say, the Court would take from him the option, and 
compel him to give an absolute security. The testator's 
intention of bounty to the legatees is evident ; and he could 
hardly mean to make it depend on the contingency either 
of the executor's surviving him, or leaving assets to answer 
the legacies. The direction to settle and secure is not de- 
cisive; that the testator meant these sums to come out of 
his brother's property, and not out of his own. 

o^r wm Sf "* 7^^ ^**^ ^^ ^*^ ^* ^^^^^ (^^^ I* material as to this 
monev by will; point. The testatrix by will appointed under a power 
the appointee' 4000/. to be paid to her nephew for his own use and benefit; 
to pay an An- but in Consideration thereof, he to pay to his mother an 
bSnlV^tfi''^ Annuity of 100/. during her life, and to enter into a bond 
payment. The ^^^^ ^ penalty for the payment : the appointment * to the 
appointment Hephew being void by his death in the life of the testator, 
lapsing by the it was contended, that the Annuity was given, not as a 

«Ml)intec in ^"^** ^7 ^^V ^^ ^^S^^Y ^^* ^^ *® f^°^> ^^^ ^Y ^^Y ^^ ^^' 
tbelife of the dition : but Lord Harthmcke determined, that it was a le- 
testator* the gacy. That is a stronger case than this ; as the words 
Annuity a more clearly imported condition than these words do. 
S^igwyTnot ^'® Plaintiff, therefore, is not entitled to an absolute 
aoondition. decree against the estate of William Rogers; but can only 
r * 382 1 ^^^^ ^^ account of the assets of the first testator. 

fa J 1 V99, 135. 



1814. 

LiircoLs*s IvH 

Hall. 

Feb, 28. RAWLINS V. BURGIS. 

.MbrcA 1. 8. 

^itaWe f«*^ BY a memorandum in writing, dated the 15th of May^ 
unde*a con^* 1809, Henry Smith agreed to sell to John Rawlins an es- 
tract to pur- 
chase, revoked hy the conveyance to a trustee and his heirs, to such uses as thederisor 
should appoint by deed, with two witnesses, or will ; with remainder to him for life^ to 
the troatee for the life of the deyisor^ to bar dower^ and to the dcTisor in fee. 
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late, at the sum of 1000 guineas, to be paid on the 29(h of 1814. 
September next; when the purchase was to be completed ; 
and Smith agreed at his own expense to make out a good 
tide in fee-simple to the said premises ; free from encum- 
brances, and also to be at the expense of the conveyances 
to RcnvRnsf and RawHna agreed to pay the purchase mo- 
ney to Smithy and complete die said purchase on such good 
tide being made, as above mentioned, on the 29th of Sep- 
tember next. 

Xawlinsy by his will, dated the 3d of Vuly^ 1809, and 
duly attested, gave all his property to his wife, Sarah 
Rawlins. 

By indentures, dated the 28th and 29th of September^ 
1609, Smithy by the direction of Rawlins ^ in pursuance and 
perfonnance of the agreement, conveyed to Thomas Stan^ [ 383 ] 
iey; to hold to Stanley y his heirs and assigns, to such uses, 
&c. as Rawlins should, by deed with two witnesses, or will, 
appoint or devise ; with remainder to the use of Rawlins 
and his assigns for his life ; and, after the determination of 
that estate, to the use of Stanleyy his heirs and assigns, 
during the life of RawlinSy in trust for RawHnSy and to 
prevent dower ; with the ultimate remainder to the use of 
Rawlins in fee. 

Rawlins died on the 12th of ^unsy 1811. By indentures, 
dated the 30th of jfune and 1st of yultfy 1812, Sarah Raw- 
Uns conveyed to trustees and their heirs, upon trust to pay 
debts, and to make a provision for her children ; and she 
filed die bill ; praying that the Defendants, the heirs at law 
of jfohn Rawknsy may be dedared trustees of the- legal es- 
tate in fee-simple for the uses of the deed of the 1st of July^ 
1812 ; and may convey accordingly. 

Mr. Leachy Mr. TreslovCy and Mr. Prestonyfor the Plain- 
tiff\ contended, that the deeds o( September y 1809, express- 
ly made ^' in pursuance and performance of the agreement," 
did not revoke the will \ the devisor having done no act, 
indicating a change of intention. They relied on the opi- 
nion expressed by Lord Hardwicke in Parsons v. Freemany 
Ca) that taking the legal estate after a devise of the equita- 
ble interest is no revocation, and the case of Barker v. 
Zouch. (bj 

Sir Samuel Romillyy Mr. Benyony and Mr. J'. Wilsony 
for the Defendants.'— lihe question in all these cases is, 
whether the devisor took the same interest by the deed as 
he had previously in the legal estate, or in the eauitable 
estate by the contract. The principle, as established by- 



[384] 



fa J 3 Ath. 741. AnA. 1.16. 1 Wa$. 308. See Bry^9 r. The Jhicheu 
of Chatuba, WUUamt ▼. Owefu, 2 Ve$.jun, 417* 595. Caw ?. ff^lfird, 3 
Tf t. 650. Marmood t. Oglander^ 6 Fet. 199. 8 Yc9, 106. 

ChJ 1 ftep. Ch. 23. (FoL Ed.) 
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1814. Lord Ifardtvicke, is well explained by Lord AhMnUey^ in 
William* v« OwenSy thus: C^J 

*^ Wherever the estate is modified in a manner different 
^ from that in which it stood at the time of making the 
^^ will, it is a revocation : but wherever the testator remains 
^^ with the same estate or interest exactly, and disposable 
** by the same means, without any fresh modification, there 
** is no revocation.^' 

The case of Tickner v. Ticiner fbj is an instance of the 
distinction ; and applies directly to diis case ; and in Kerir 
yon V. Sutton^ (c) Lord Alvonley with ereat reluctance 
felt himself bound to follow that au^ority. Barker v« Zouch 
is not law ; being inconsistent with many determinations. 
That case was decided at a period when the doctrines of 
this Court were far from being settled or matured. The 
intention of this testator to revoke is clear. The uses of 
the conveyance being prospective, looking to a future deed 
or will, the will, previously made, cannot be an execution 
of the power. At the date of the will, the devisor had the 
£ 385 ] complete equitable estate in fee : the interest he took by the 
deeds was, independent of his power of appointment, mere« 
ly an estate for life ; with a remainder in fee : the trustee's 
estate being interposed ; and the object of that estate inter- 
posed to bar the wife's right of dower; to whom the whole 
estate had been devised. Here is therefore clearly a dif- 
ferent modification of the estate ; and an alteration of the 
devisor's interest, his dominion, and his intention. 

•MarcA a The Vice-Chancellor. The point, whether the Plain- 

tiff was entitled for life, or in fee, under the will, has been 
properly abandoned ; the words being sufficient to carry a 
fee. The only question therefore is, whether the will of 
this testator was revoked by the deeds of lease and release 
subsequently executed. 
Devise not It has been long settled, that a devise is not revoked by 
revoked by merely taking the legal estate, doing no more. That doc- 
thele^^'ci"^ trine is stated in Roll; (aj and, though that case is op- 
iate. 

faj2Feff.Jtcfi.599,600. 

fh) Cited in the Reports of Partwu ▼. FrwrnaUf and in 2 Frr jmk 
600» by Lord Atvanley^ from a manuscript note. 
CO SUted 2 Ve9.jun. 601. 

CaJ p. 385. 1 MMU Ab. 616^ PI. 3. See Mr. Su^tkn*s obsenratioiM 
(taw of Vendors and Purchasers, 148» Ed. 4) upon the paitage« 2 Fet. 
jm. 429, 430, relating to this case. 

It seems extraordinary, that such an error should be imputed to Lord 
Boiihfn^ in hia very able judgment upon this subject, as the conception, 
that a feoffment to the use of a man« before the Statute of Uses, con. 
ferred the legal sebin $ or that the fact was at variance with hii Lord^ 
ship's statement, that the feoffment waa to the um o/* the devisor. As ao 
iqsUmcc of a decision at Law, that by loAn'o^ the l^;al estate a devise is 




posed by Putbury v. Trevilian^ {a J no doubt can now be 1814 

admitted on a point that has been long at rest. The ques- 

": tion then is, whether any thing more was done ; or whether 

- the estate remained the same without modification. In the 

course of the argument, it has been insisted that the deed 

jw afiTords evidence of an intention to revoke : a ground per- j^, ^.^ 

fecdy distinct from that which arises from an alteration of between ir 

the estate. That has had the eiFect of revocation, inde- tion and a 

pendent of intention ; and the actual intention, clearly indi- ^^^^^ of ei 

f. cated, has in those cases frequently been violated. mui!d of 

V The peculiarity of this case arises from applying the Nation o 

principles of a Court of Equity to an estate, contracted for, a will. 
L but not actually conveyed. At Law, the contract creates a 

mere right ; but no estate, on which the will could operate : 
a case, having no analogy to that of an estate, actually vest- 
■,z cd in the devisor by conveyance. It is not now to be dis- j^y^cgi 

» puted,'that, if the devisor, being at the date of his will by feofFmc 

a seised in fee, had subsequendy made a feoffment to such to such us 

a uses as he should appoint, with remainder to himself in fee, •? ^|»« ^^ 

ti that feoffment would have amounted to a revocation. The ^-^^ ^j^ 

3. reasons are expressed by The Lord Chancellor in Maun- der to hin 

J. drell V. MaundrcU; fb) where the distinction between in fee. 

:5 Luther v. KiMy (c) and Ttckner v. Tickner is clearly ^^^«^*n^^ 

p stated. The latter case has been so ♦ often recognised by Jion^wjuTi 

'^. Xord Hardwicke^ Lord Ahanley^ and Lord Eldorty that it sole objec 

;;; is not now to be shaken. [ * 382 

With regard to the equitable interest, created by the 
contract, a purchaser before conveyance is in Equity owner Purcluu 
P of the estate almost to every purpose: I qualify the propo- before cor 

^ sition; as, before payment of the purchase money, he may *"^ ^^ \ 

,; be restrained from cutting timber. If, before conveyance, fo/almost 

a house should be burnt down, the loss would be his : fa J every pun 
^ as to profi 

^ and loss ; but before payment, may be restrained from cutting timber. As betweei 

representatives, it is real estate. 
Revocation by a contract to sell a devised estate. 

not revoked, his Lordship translates correctly and literally this case 
from RqUi who states shortly the ground, that after the feoffment the 
devisor had the use, as before; guaroing against any inference from that 
fact; and probably thinking it unnecessary to add the general effect of 
the Statute, transferring the seisin. To that Lord Rotlyn evidently 
points'; meaning to represent the case as amounting to an authority for 
his position; considering the distinction as to the mode of acquiring the 
legal estate, whether by the Statute, or by conveyance, immaterial. 

Ca) Dy. 142, b. f AJ 10 Vet, 264. 

CO 8 y^^- Tit Devise, R. 6. PL SO. Stotcd 3 P. WUL 170, 2 Vet. jun. 



CaJ p. 387. Ptdne v. Metkr^ 6 Fet. 349. Sec 2 Vem, 280. 1 Eq, Ca. 
Abr. 25. 1 P WmM. 60. 2 P. Wmt. 632. 2 JItk. 273. 635. 1 Bro, C. C. 
fi 156. 7 Fet . 274. 
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1814. if any acquisition by lives dropping should accrue, the pro« 
fit wouU be his : as between the representatives of the pur* 
chaser, his interest is considered as real estate ; and a con- 
tract to sell a devised estate has the effect of revoking the 
devise. 

This contract, under which the devisor became equita- 
ble owner of the estate, and was to have a good estate in 
fee-simple conveyed to him in the following September^ is 
silen^as to the form of the conveyance, except by those ge- 
neral terms. The conveyance, therefore, which this Court 
would have directed, must have been of a pure, unqualified, 
estate in fee ; the contract pointing at nothing else. If the 
vendor had tendered this conveyance, the purchaser would 
not have been bound to accept it ; but might have objected, 
that the estate was modified in a manner different from his 
contract. If then a conveyance in fee would have been a 
good execution of the contract, can this be so ? Can an 
estate, thus modified by the introduction of a power of ap- 
[ 388 ] pointment, to be executed only before two witnesses, and 
a trustee interposed, be represented as the same estate, a 
mere substitution of the legal for the equitable fee, and 
therefore no revocation, when the very slight alteration of 
the devisor^s disposing power in Ticiner y..TicAner had 
that effect? 

The argument, that the beneficial interest remained the 
same, would overturn that case. The conclusion must be, 
that there was some object beyond the mere completion of 
the contract by taking the legal estate : the case in that re- 
spect resembling Brydges v. The Duchess of Chandos ; fa) 
and differing from Williams v. Owens, foj The conse- 
quence is, that the estate, when th^ purchaser died, was 
changed : it was no longer the same that he had by the 
contract; and, consistently with all the authorities, the effect 
is a revocation. 



The bill was dismissed without costs. 
faj 2 Vet, jun. W. fbj 2 Fw. jtsn, SOS. 
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WRAY V. STEELE. Lnrcoue»i 

lUu. 

March 8. 

THE bill prayed,. that the Defendant Pkier may set Resulting 
forth his claim in respect of the third undivided part of an trust by a 
estate, conveyed by mdentures of lease and release to the joiat advanc 
use of Thomas MacAenesa^ deceased, in fee ; and that a Com- "P®" * P^f" 
mission may issue to make partition. iig„e of ' 

The answer, claiming one third of the said third part, al- one. (l) 
leged, that at the time of the purchase of the estate by [ 389 ] 
JHqcieness and Steele^ it was agreed between Mackeness and 
Picker^ that Picker should be joindy interested with Macke^ 
ness in the purchase ; and that they should pay their re- 
spective proportions of the purchase money ; and accord- 
ingly Picker paid to Mackeness 2189/. 11*. 10^. in part of 
his proportion, previously to the completion of the purchase; 
and mackeness advanced for Picker 1783/. 14*. lOdL the 
amount of the residue of Picier^s proportion ; who after- 
wards paid 400/. in part payment of that advance ; and paid 
interest on the residue to Mackeness^s death; receiving 
from Mackeness one third of his proportion of the rents 
during the same period; and, as evidence, the Defendant 
produced an account in the hand-writing of Mackeness. 

Mr. Botelor^for the Plainttfs: Mr. Bell^for the Defend- 
ant Picker: Mr. F. Cross^for the other Defendants. 

In the course of the argument, the following authorities 
were referred to : Gascoigne v. Thwing. (a) Anonymous 
Case, fbj Dyer v. Dyer, fcj Crop v. Norton^ (d) and 
Lake V. Craddock. (e) 



The Vice-Chancellor. The question is, whether 
there is a resulting trust for Picker^ under the circum- 
stances of this case. The doubt arises from what Lord 
Hardwtcke is represented to say, in the case of Crop and 
Norton: which is reported rather differently in Atkyns and [ 390 ] 
in the Modem Reports. 

The rule was clearly settled by the decision in Ventris^ 
(It J in the 35th of Charles the Second, about six years after 

CaJ 1 rem. 366. CV 2 Ventr, 361. 2 SaVc. 6/6. 

fej Wath. Copyh. 216. 

CdJ 2 Atk. 74. 9 Mod. 233. JBarnard. 179. CO 3 P- Wm. 158. 
CaJ p. 390. 2 Ffiim 36L 



{(1) B9tt9f9rd y. jBwt, 3 Johns. Chg. Rep. 410, et $eq.l 
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LUC Of muic ui r ruuus piis^icu } iiiui, wiicrc uac iriuu siuv«iiiics 

the money to purchase an estate, but the purchase is insuie 
in the niimc of another, a trust arises for him who paid the 
money; that case forming an exception to the Statute of 
Francis ; and so !ong has that decision been followed, that 
no rule can be represented as more clear and incontroverti- 
ble. In Dyer v, Di/a\ Lord Chief Justice £t/re states the 
same doctrine. It is said, however, that the caf^e has never 
yet occurred, of a joint advance j and that in Crop v. Nor* 
ton^ the application of this rule is conAned to an advance 
by one individual- As that case appears reported, there is 
a colour given to this argument: but the doctrine, laid 
down by Lord Hardwlckc^ must be understood with rela- 
tion to the case before him, not generally; and the case ap- 
pears to have been decided on another ground ; that there 
was a deed-poll executed the day after, constituting a part 
of the transaction; n plain declaration of the trusts in writ- 
ing, by the person having the legal estate. That was a 
mixed case ; the consideration consisting, not merely of 
money, but also of the surrender of the old lease ; and it was 
decideti on the particubr IVicts ; not on the general princi- 
ple. Lord Hurdxokke could not have used the language 
ascribed to him- What is there applicable to an advance 
by a single individual, that is not equally applicable to a 
joiut advance under similar circumstances ? On these 
grounds, I think, the Defendant Picker is cntided, if the 
fact of his having advanced part of the purchase money can 
be made out; and as to that there must be an inquiry, (l) 



(I) A^er^tm V. Prewtm^ Free CL 103. %o/^ v, R^ail, I Mk. S% md 
Mr. Sander's note to 2 Mk. 150. Middle v. EmetM^t^ 1 f^m. lUf* 



TEMPLE, Ex parte, (a) 



Hk-LL, 

J^larch 21. ' 

The Crown THIS petition was presented by a Bankrupt; stating* 
noibemg that he* had surrendered to the Commissioners; who had 
Stitul ^^ f^^ enlarged the time for his last examination, by several ad- 
Bantruptcy, journments, from the 4th of January to the 3d of M<iij * 
the protection and on the 12lh of Marciu the petitioner was taken in cxc- 
of a Rankmpt cution upon a warrant of the Sheriffs of Londariy groundcil 
fimTi "d ^'^'^"^ ^PO^ ^^ extent sued out by the Board of Excise, to satisfy 
I'^l^^^J",!^,*^" Hij* Majesty 2000/, recovered against the petitioner by 
«nce, upon judgment in the Mxchequer ; that the petitioner, at the time 
the Common 

law priyilegc of a witness or parly; not exlending through the interrala of adjoiir^- 
incnt by the 5t;itute. 

faj 2 Elsie's Bai^ru|)t Oi. ^ 
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of his arrest, showed the officer the summons under the 1814. 
hands of the Commissioners ; and claimed his protection ; ^--r^-^ 
but was carried to prison. The petition prayed, that the Temfli» 
Sheriffs may be ordered forthwith to discharge the peti- •Br^orre; 
tioner out of custody ; that all proceedmgs under the extent 
may be quashed : and that the petitioner may have his 
costs. 

Mr. Wakefield^ for the Petitioner: Mr. Montague^ for the 
jfm^fe«.— The Statute, (h) giving protection from all 
arrests to the Bankrupt, has two objects : to enable him to [ 392 ] 
make a full disclosure ; and to shield him from the severe 
penalty imposed upon his omitting to do so. The protec- 
tion is therefore to promote the ends of justice, by giving 
him the opportunity of making that disclosure, which this 
Statute exacts from the Bankrupt at the peril of his life. 
It is said, your Lordship has not, as against the Crown, 
gone further than to order the discharge of a Bankrupt, ar- 
rested, when actually attending the Commissioners under 
their sunimons, in the late case Ex parte Russell: (a) but 
that decision stands only on the presumption, that the Ban(- 
rapt was doing that which the law imposes upon him as a 
duty ; and that law has declared the protection to be as ne- 
cessary^ to enable the Bankrupt to collect his information, 
in order to his making a full and free disclosure of his af- 
fairs, as during his attendance to make that disclosure. 
The only other authority is the observation of Lord Hard-^ 
ruicke^ Ex parte Dicky fij that the Crown is not bound by 
the Bankrupt Laws. That general objection applied equal- 
ly to RttsseWs case: the Commissioners having no authori- 
ty by the Common Law to summon the Bankrupt before 
them : but the Legislature, having expressly declared, that 
he shairbe free from all arrest, while preparing that full 
disclosure which is reouired from him under the penalty of 
death, has in effect said, that no one shall during that pe- 
riod infringe the protection, and disable him from comply- 
ing with that requisition. 

Sir Arthur Piggott^ and Mr. Hall^for the Commissioners 
cfExcise^^This Bankrupt, as he was not actually attending 
the Commissioners when he was taken, had no claim to 
protection against this extent. No authority has, against [ 393 ] 
the Crown, gone further than discharging a person arrested, 
when actually attending : that proceeding upon the general 
principle of the Common Law; that; whilst he is under the 
exigence of the order or writ reciuiring his attendance, the 
Court will give him that protection. Certainly,, before that 
was decided, doubts were entertained, whether under any 

fhj Stat 35 6m. 2. c. 30. a. 5. Exports Pries, put. 
Co J X But, 278, fkj % Black. 1142. 

Vol. IL 33 
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1814. circumsUinces a Bankrupt was protected against aa extent: 
^^v— ^ the Crown not being bqimd by the Bankrupt Laws : and 
Tsx«£i» the rights of the Crown, rights necessarily vested in the 
Bxpart€. Crown for the benefit of the public, not being at all i^eqted 
by those Laws. That question, however, is now decided 
.to the extent of protection during actual attendance, but no 
further. Is your Lordship prepared to say, that the Com* 
missioners, by adjourning an exainination for six months, 
a period which may be necessary to enable the Bankrupt to 
give that satisfaction which the Commissioners are bound 
to require from him, can place him in this state of privilege 
and protection ; that the rights of the Crown are to be dor- 
mant in all the intervals of adjournment ; the duration of 
which is entirely in the discretion of the Commissioners ; 
and is spmetimes unlimited? (a J All these observations 
in support of this privilege would apply equally to a wit- 
ness served with a subpoena; that his protection is necessa- 
ry to the ends of justice ; and if the subpoena is served a 
a week or a month before the trial, he is protected during 
all that time. The principle, upon which your Lordship 
extended the protection against the Crown in Ex parte 
Russell^ applying equally to a witness or a Bankrupt, is, 
[ 394 ] that he was in actual attendance, for the purpose of being 
examined; and, the Commissioners finding it convenient to 
adjourn the examination until the evening, he was still at- 
tending for that purpose; as in the case of a temporary 
adjournment of a Court oiF Nisi Prius^ the witness attend- 
ing would be equally under the protection of the Court in 
the evening, as he was in the morning. 

The Lord Chancellor, (a) The opinion of Lord 
Hardwicicy which, I see, I followed in the case Ex parte 
Stisselly was, that the Crown is not bound by the Statutes 
of Bankruptcy ; and it would require a great deal of argu- 
ment to satisfy me, upon the ground mentioned in the note 
fbj referred to, that the Crown is to be taken by implica- 
tion to be bound by this section of 5 Geo. 2. when judicial 
proceedings have from the time of Lord Hardwicke down 
to the present time established in practice, as well as de- 
clared in principle, that the Crown was not bound by that 
Statute. In the case Ex parte RuaseU^ the application was 
made under circpmstances, in which, I. conceive, the Court 
ought to interpose; and I certainly carried that notion of 
the law a great deal further than it was ever before car- 

faj Ex parte Sottf 1 JRofe, 260, The practice of adjourning the last 
examination tine die, to avoid the necessity of committing, is certainTy 
' not universal ; and cannot be justified. See JRIr*. ChrieUatCe observations, 
2 ChrUt. Bankrupt Law» 184k 

fa^ p. 394. Ex Bfkrtktm. fbj 18 Fm. 3- 



Tied, when I held the Bankrupt to be protected against the 
Crown, while he could be said to be bondjide in the actual 
execution of the duty of going through his examination, 
and actually attending the Commissioners for t^t purpose; 
but neither the facts of that case, nor what I stated, admit 
any implication, that the Crown was bound by this Statute ; 
and, that in obedience to the Statute, the officer, arresting 
on the part of the Crown, was bound to discharge the man: 
on the contrary", I anxiously stated my opinion, that the 
Crown was not bound by thiff Statute ; and grounded the 
relief I gave against the Crown upon the principles of the 
Common Law. 

Considerable doubt had long, prevailed, whether attend- 
ance on Commissioners of Bankruptcy was attendafce on a 
Court, that would entitle the party to the privilege, inde- 
pendent of this .Sutute ; and the Court^ot King^s Bench 
nesitated Very much, before they came to that conclusion ; 
but in Lord KenyorCs time, that Court, as I think, very 
p«t>perly held fa J on strict legal principles, that a person, 
actually in attendance on the Commissioners, was entitled 
to the same privilege as a witness ; and that, where a per- 
son was compelled by the process of any Court, or by a 
iSummons, which any persons in the situation of Commis- 
sioners were authorized by Act of Parliament to issue for 
the purpose of calling a party before them, being before 
them he was protected ; and it wais carried to this extent ; 
that, whatever doubts might formeriy have existed, a wit- 
ness, actually attending arbitrators upon an arbitration un- 
der an order of Court, was just as much protected as a wit- 
ness attending a Judge at Nisi Pritts, That was not under 
this Statute, but upon principles of the Common Law. 

If the Statute of Geo. 2. had not passed, no person could 
dispute, that a Bankrupt inight have been arrested between 
the days oif examination, lliat Statute, preventing the cre- 
ditors from arresting, cb it does not bind the Crown, aifords 
no principle upon which I can interpose in this case ; and, 
* takwg it upon the principle of the Common Law, that has 
never been carried to the extent now contended. My opi- 
nion is therefore, that this Bankrupt is not entitled to his 
discharge ; and that the circumstances of the case referred 
to afforded a distinction that justified the discharge in that 
instance. Those circumstances were, that the man was at- 
tending the Commissioners : it was upon the same day, in 
the * si^me house : a person who was to come to town, if I 
TecoUect righdy, not having arrived, the Commissioners, 
therefore, did not go on with the examination ; but waited 
for his arrival. That appeared to me to be all one attend- 
ance; as a witness is found walking about Westminster Hally 
until called into Court to give his testimony. 
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fa J Jirdinf r. Fkrwer, 8 Term Bep. 534. 
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Bolls. SOUTHOUSE V. BATE. 

Feb. 3, 

March 21. EDMUND EDWARD SOUTHOUSE, by his ^11, 
T^^^d^bT* ^^^ ^^^ 2Sl\i oi September, 1811, giving two legades of 
quesrio ex- ^^^^ ^^^^ ^ John Forbes and Myra Southowe, to be paid 
ecutora, bar. over by them to certain Charitable Institutions, and equal 

ing equal le- legacies of Stock to them for mourning, proceeded as fol- 
pcics of stock i^^g. 

tStf heiri, ' " ' g'*^® ^^^ bequeath unto my brother-in-law, John 
executors, &c. ^' Forbes, and to my sister, Myra Southouse, all my proper- 
on the especial w ty, bo|h real and personal, upon this especial trust, that 
Xio'S.'^reT"t)j$yparregularthefoUowmgAi«uiri^^^^^ 
and personal. The testator then, givmg some Annuities, and disposing 
to debts, le- of his clothes and furniture, concluded his wiU in the Ibl- 
gaeies, and lowing words : 

^uuS-i-t " ''d^ ^^^^y appoint yohn Fdrbas, my brother-in-laV, 
of the residue. ^' and Jlfyra Southouse, spinster, my sister, both late of 
^^ NorthtMfnpton, executors of this my last will and testa- 
^' ment, and their heirs^ executors, and administrators, upon 
^^ this especial trust ana confidence, ths|t they devote all mf 
^ property, both real and personal, to payment of my just 
^^ debts, and all the legacies and Annuities given by me in 
" trust to them." 
[ 397 ] The bill, filed by the executrix Southouse, prayed a de- 
cree for the residue of the -testator's estate real and per- 
sonal to the Plaintiff and the Defendant Forbes^ beneficially 
in equal moieties. 

Sir Samuel Romilly, and Mr, J. Stephen, for the. Plain* 
tiff*: Mr, Garratt, for the Defendant /brAr*.— -The words 
^^ trust and confidence" in this will cannot be understood 
in the common sense- The trust they had to perform be- 
ing to pay debts, legacies^ and Annuities^ a trust not at all 
applicable to real estate, the clause must be read, with re- 
ference to that distinction, as a disposition to these persons 
of the real and personal estate, but as to the personul upon 
the trust declared^ and particularly marked by the term 
" especial." The case of Dawson v, Clark (a) is precise* 
ly analogous ; and cannot be distinguished from this. The 
properly is not given to them in the character of executors. 
The decree in the case of Daivson v* Clark ^ was upon the 
appeal affirmed by The Lord Chancellor on their right, not 
as executors, but as legatees and devisees, 

Mr* Beli^ Mr, Blake^ and Mr, Ctqss^ for tlie co-helrcsses 
at Law^ and the 7i^jcr of Kin^ cited King v, Denmson^ (b) 
referring to most of the cases upon the doctrine of result- 

ft^J II Fm. 409. 18 F«. 24r, ft J Mic, i?ol L 36a 
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Chancellory jand, the whole property being given e^ressly ,8outhou81 
upon trust, though th^ trust declared is confined to a par-» J* 
. ticular gart, it was impossible to separate the trust from the 
devise. 

The Master of the Rolls. The question, arising up- [ 398 ] 
#n this* very obscure will, is, whether the devisees of Uie March 31. 
real and personal estate take beneficially, or only in tQist. 
The general principles, applicable to cases of this kind, are 
so clearly laid down by The Lord Chancellor in IGng v. 
Dennisorit C^J tl\^t it is quite unnecessary to repeat tMm . 
here. The difficiUtylies in their application to the various 
nbodes of expression employed by testators to convey. their 
meaning. 

Upon the first nart of this will it was c6ntended, that, as 
the trust declarea was not at all applicable to read estate, 
but only to a particular pdrtion of the personal estate, the 
devise ought to be read thus, 

^ I give and bequeath tp yohn Forbes and Hfyra Souths 
^ ouse, all my property, both real and personal, but as to 
^ my funded • property, on diia> especial trust and conii- • 
"denc^, &c." • 

On die other hand it was* contended, that it is impossible 
so to separate the trust from the devise; that the whole 
property is given expressly upon trust ; though it*be only 
as to a panicidar part of it that any trust is declared. The 
ambiguity, however, that there is in this part of the will, 
seeqtis to be removed by the concluding clause, declaring, 
that the whole'is given in trust for the payment of debts, 
legacies, and Annuities. It is therefore impossible, that 
the devisees can take any part beneficially. A distinction 
was attempted to be made widi respect to the personal pro- 
perty, in favour of the executors, on the ground of my opi- 
nion in Dawson v. Claris fbj I do not know, whether 
upon the appeal The Lord Chancellor meant absolutely to [ 399 ] 
overrule that opinion : but from the note, with which I 
have been furnished, it is clear, that he did not concur in it. 
Had I been aware, that it woul4 have been thought liable 
to so much doubt, I should have stated more fully the rea- 
sons, upon which, I thought, and still think, that tlie execu- 
tors, as such, would have been entitled, even if it had been 
decided, that they did not take by the direct bequest. 

But there is no opening for the discussion of such a ques- 
tion here, as diese persons are expressly appointed execu- 
tors in trust ; and equal stock legacies are given to them ; 
and, though these are for moummg, that has been in some 

CaJ Jtus, foL L 360. fbj 15 Fw. 409. 
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cases neiQ sumcieni to cum executors mio nnscevs. x ney 
are,, therefore, trustees both of the real and persona} estate; 
and all the co-heiresses are entitled to the one,«nd the next 
of kin to the other. * . • - 
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March 31. 

fk>inini88ion 
of Bankrupt- 
cy, and the 
affidavit, de- 
scribing the 
Bankrupt only 
as a Water- 
man, support- 
ed by the 
itatement, 
that he got • 
his living by 
buying uid 
selling. 

The practice 
of issuin|f 
Commissions 
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HERBERT, Mx- parte. 

THE petition stated, that on the dd of Mixrchy a Com- 
mission of Bankruptcy issued against WtlliamHookhdmi 
under which he had not yet been declared a Bankrupt^ that 
the Commission and the affidavit of debt described him on- 
ly as a Waterman ; that the petitioner^ ♦ a creditor for 105/L 
is ready to proVe' Hookham a trader and a Bankrupt ; and 
had for that purpose made the usual affidavit and entered 
into the usual bond*; in which a trading is described. 

The petition prayed, that the Commission may be super- 
seded ; and that'another Commission xnz,y issue. 

Sir Samuel RomiUy^ in support of the Petition^ said, that 
the description of Waterman, standing alone, Was not suffi- 
cient to support a* Commission of Bankruptcy; as thp usual 
words ^^ Dealer and Chapman" were wanting in this Com- 
mission. 

Mr* Agar^ for the petitioning Creditor^ 

The Lord Chanceli«or said, that according to Mr. 
Cooke^ (a) ^ Dealer and Chapman'' had been hdd a suffi- 
cient description of trading; and, though the practice of 
issuing Commissions upon affidavits as loose as this, was 
so inconsistent and dangerous, as perhaps to require cor- 
rection by some general order, the genend statement of the 
Commission, that* the Bankrupt got his living by buying 
and selling, was sufficient to support it. 

The petition was dismissed. 

CaJ C$oke*9 Bankrupt Law, 43, Edition 6. 
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MURRAY V. SHADWELL. (l) 

ISSUE being joined in this cause, upon a bill, filed 
against three trustees, charged with breaches of trust,' the 
Defendant Ann Murray presented a petitioA at the Rolls; 
stating^, that the Defendai^t Shadwell was a material witness 
for her ; and, though interested in the matters in question 
in the cause, no way interested in the points to which she 
wasdesirpus of examining him; praying, therefore, that 
she might be at liberty to examine him as a witness for her, 
saving all just exceptions. At the same time the Defend- 
ant Shadwell presented a similar petition for liberty to ex- 
amine the Defendant Ann Murrmf. 

An order 'having been oBtained^ as of course, on each 
petition, a motion was made that the order for examining 
the Defendant Murray may be discharged with costs. This 
motion, having been argued before The Lord Chancellor^ 
was re-argued before his L6rd8hip, assisted by The Master 
of the Rolls. 

Sir Samuel Ramilbf^ Mr. Harty and Mr. DowdeswdL, for 
the Plaintiffs in support of the Motion. — ^This order, obtain- 
ed on an lulegation, that the Defendant is not interested in 
the matter to which she was to be examined, though inter- 
ested in the matters in question in the cause, is contrary to 
the practice of the Court; which requires an allegation, that 
the partv is not interested in the cause i C^J S^ing to this 
extent, that one Defendant cannot examine another, having 
an interest in the cause, though not interested in the matter, 
to which he is to be examined. Conclusive evidence of this 
is afforded by the form of the order ; and it is analogous to 
the rule at Law, where a party, against whom an indictment 
has been found, cannot examine another person, compre- 
hended in the same charge, or even in a part of it. The 
objection, that the Court cannot, on tnotion, enter into this 
question of interest, would introduce great injustice. At 
Law, an objection to a witness, as interested, is always ta- 

faj See PhOHpt v. Duke ofBuekt, 1 Vem. 227. 2 Ca. Ch. 214, note. 
May9r of CoUhentr ▼. . 1 P. Wmt, 596. Catey t. JBeachJSeld^ 

Pree. Ch. 411. GUb. £g. Rep. 98, and 1 Eg, Ca. Abr. 225, pi. & (Ed. 
1739,) 8. C. JSTafTM. Pract. (Ed. J^ewlJ 275. Himft Praci. 356. JVev/. 
Pract, 134, and the late ca«e, Frankhn v, Colquhoun, 16 Vea, 218. Sfe 
ManY.frard,2JStk.22B. . 

(1) X€» T. Jiikirum, 2 Cox, 413. ' 
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!(2) See Whipple ei ux^ y. Laming & ftm Sentellaer, 3 Joho». Cha. Rep. 612.{ 
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1B13-14* ken in the first instance. Another difficulty is, how can the 
^•^^••^ Court in this stage ascertain such partial interest i If either 
MuBBAT of these Defendants is not interested, why was not advan- 
V. tage taken of it by demurrer f The Plaintiff is in this situ- 

HADWMx. ^^j^^ . either he must take such evidence as die Defendant 
will gfve ; or by cross-examining must waive all objection 
to the evidence. The Court, if apprized of these circum- 
stances, would never have made the order ; especially as 
there is not to be found one precedent of an order founded 
on such an allegation as this. 

Mr. Leach^ and Mr. Roupell^ for the Defendants. — Ad- 
mitting, generally, that the praetice may be collected from 
[ 403 ] the form of the order, when the question of interest ari^s 
upon an application of this kind, the only inquiry can be, 
whether the party is interested, or not, in the matter, upon 
which he is* to be examined. The course at Law to strip a 
• Defendant of that character, before he can be examined by 
his CO- Defendant, arises from the peculiarity, that the in- 
terest is necessarily general, where only one point in issue. 
The proceedings here necessarilyMiffer ; as a man mav be 
interested in one part of a cause and not in another, from 
the frequent union of distinct rights in the same cause. How 
great would be the injustice, if a Plaintiff, by making a mere 
witness a Defendant, could deprive another Defendant of 
the advantage pf that witness's testimony ! Here is no diffi- 
culty in separating the evidence; confining it to those ques- 
tions which do not touch his interest. There is no instance 
certainly of going into this inquiry before the hearing; and 
that is necessarily the proper time ; as the fact, whether the 
Defendant is interested, or not, can be properly decided 
only upon the whole evidence, taken together. The objec- 
tion, that the Plaintiff, uncertain whether the Defendant is 
interested, has a difficulty in cross-examining him, occurs 
in every case; a consequence of the impeifect mode of ex- 
amining in this Court; which is avoided by a viva voce ex- 
amination ; on which the witness may be asked as to his in- 
terest. The motion, on which this order was obtained, is a 
mere motion of course ; and the suggestion is not open to 
inquiry, as on other motions of course, for further time to 
answer, to dismiss a bill, &c. oh which the suggestion, de- 
pending upon some extrinsic fact, capable of being ascer- 
tained by affidavit, or by reference to the record, may be 
examined. The form of the order is not material. The 
words "saving just exceptions" reserve to the Plaintiff the 
right of objecting to the evidence at the hearing ; and there 
[ 404 } is no rule, that one Defendant may not examine another 
who is interested in the cause. As an instance of die mis- 
chief from rejecting the evidence at this stage, suppose the 
only witness to a deed was a co- Defendant, having perhaps 
an interest in another distinct branch of the cause. The 
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cause 'Will be decided by rejecting the evidence^of 5*^^/- 1813-14. 

weU; whose evidence is the single support of the defence. 

In Nightingale v, Dodd {a J the Plaintiff havbg examined 

a Defendant as a witness, a decree was made against him 

upon other matters ; the Court taking the distinction, that 

the interest must relate to the matters to which he is ex« 

amined ; and the case of PUdock v. Brown (b) is an iU'* 

stance of the objection taken to reading the depositions at 

the hearing. 



The Lord Chancellor. This is a motion to discharge 1812. 
with costs an order for one Defendant to be at liberty to ex- ^^' ^^' 
amine another Defendant as a witness, saving all just ex- 
ceptions ; as having been obtained upon the allegation, that 
she was not interested in the matters, to which it was pro- 
posed to examine her; though materially interested in the 
several matters in question in the cause. 

The motion was made upon this ground ; that the usual 
form of application is upon an allegation, that the Defend- 
ant is not interested: sometimes so stated simply; and also 
in the order, made upon that allegation : in other prece- 
dents, that I have seen, the allegation is, that the Defend- 
ant is not interested in the matters in question in this cause: 
the order reciting that allegation; which, in whatever terms 
expressed, must really mean, that the party is not interest* [ 405 ] 
ed in the matter, to which he is to be examined. 

The application, which is the si^bject of this motion, was 
by petition; stating, that this Defendant is not interested 
in the matters, to which it was proposed to examine her; 
and the recital in the order fdUows that. No precedent has 
been furnished to me, in which the allegation of the petition 
was simply, that the Defendant was not interested in the 
matters, to which he was to be examined; and of course 
there is no precedent of an order, containing that species of 
recital. The reason, upon which the Court permits one De- Ground oi 
fendant to be examined for another, is, that, if the Plaintiff permitting 
joins persons in a suit, in which he has cause of suit against j^fcndant t 
one as to one subject, and against another as to a different fbr^^.De- 
subject, but having no cause against them jointly, unless fendant, ths 
the Court permits this species of examination, the Plain- the PlaintiH 
tiff, making both Defendants in the same suit, would, by ^}^^ ""|^! 
that sort of mechanism, deprive one of the benefit of the wUhUie^ ** 



other's evidence. 
CaJ'JmbL 583. 

Vol, II. 
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tion in the cause, which amounts to the same thing, arises 
from this ; that, though the Defendant may have no inter- 
est in the matters, to which it is proposed to examine him^ 
directly, it is yet very possible, that in the result of the 
cause he may have an interest in other matters; which may 
be affected by the examination : perhaps a benefit by the ex- 
amination to those points, in which he has no interest. The 
case may be so complicated, ♦ that, if the Defendant doe9 
not choose to demur for muUilariousness, it may take such 
a turn, that, though he has no direct interest in the matter 
to be examined to, he may derive an interest in the decisioa 
of those matters from the fact, that he may be affected ia 
the result of the cause by his examination as to those mat- 
ters, in which he has no interest. The Court has therefore 
called for a pledge, that the Defendant, proposed for exami- 
nation, is not interested in the matters in the cause ; and 
finally there is no prejudice : the real meaning* of the general 
allegation being, that he has no interest in the matters to 
be examined to : but, if in the result of the cause it turns 
out, that he has an interest in those matters by reason of his 
interest in the others, the depositions would not be read. 
My opinion is, tliat it is better to adhere to the old form; 
unless precedents of this new mode of allegation and recital 
can be produced. 
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The Lord Chancellor declared the opinion of himself 
and The Master of the Rolls^ that a Defendant may be ex- 
amined, if not interested in the matter to which he is to be 
examined ; and the objection, if any, must be taken at the 
hearing ; that this is the true construction of the orders and 
the practice ; and any other course would be attended with 
the greatest inconvenience. 




• LiircdLii's bnff 

STEVENSON v. ANDERSON. "^";, 

March 31. 

THE bill stated, that the Defendant Anderson^ on the interpleader 
13th of September^ 1812, ordered goods from ^ames2Lnd upon opposite 
jfo/in Goodall^ his correspondents in Scotland; and, to in- claims, 
demnify them, remitted four bills of exchange, amounting J}"'^^^^'* 
to 166/. \6s. Sd, accepted by different persons, and indorsed fendants but 
by Anderson* one residing 

Thomas Dkk^ of Dundee^ in Scotland^ claiming as a ere- out of the ju- 
ditor of Anderson^ having instituted proceedings ag^i^st ^*^^*^^"'^'^^ 
him for that debt before the Lords of Session in Scotland^ PUintiflT^ after 
served the Goodalls with letters of arrestment upon any a reasonable 
property of Anderson in their hands, to the amount of 150/. **'"^» ?*''*!??. 
sterling, and attached the bills of exchange in their hands, ^^^e to bring 
Anderson wrote to the Goodalls^ desiring to have the bills uiem in, being 
returned to him ; and having also demanded them from the decreed to 
Plaintiff, to whom they had been sent for the purpose of ir'>y^ "P ^^^ 
procuring payment, on his refusing to deliver them up, "^i^^f).®^. 
commenced an action of trover. ant appearing. 

The bill prayed, that Anderson^ and the Goodalls and protected af- 
Dicij who were out of the jiu-isdiction, should interplead t^f^a^ds 
as to the said bills of exchange, and an injunction. othera by in- 

The Defendaint Anderson^ having put in a demurrer for junction, and 
want of Equity, that demurrer came on with a motion ♦ to order, that 
discharge TAr Ftce- Chancellor's order granting an injunc- ^[fj^f" ^® 
tion on bringing the bills into Court. should be 

Mr. Hart^ and Mr. Cooke^ for the Platntiff^.^-lt is not gbod. 
necessary, in order to sustain a bill of interpleader, that Bill of inter- 
actions should be commenced : it is suflScient that contra- f^f^ „„ 
dictory claims are set up: Langston v. Boylston. T^ J bills of ex- 
This, which is also the case of a mere agent, has the pecu- change, re- 
liarity, that two of the Defendants reside out of the juris- «^'»Y^.^y *^ 
diction: but that circumstance affords no distinction; «» gJ^nt^to'pro. 
according to Bourke v. Lord Macdonald^ (h) followed by cure payment 
Scott V. Hough^ (c) the process of this Court may be serv- for his princi- 

cd in Scotland. It is true, Mr. Erskine^ in his institutes (d) P»^J" '*^*''- 

' ' ' ^ Umd^ to whom 

they were remitted against an order for goods, pursued in an action of trover by the 
party who so remitted them, and by attachment in Scoiiand by a creditor of that party. 

[*408 3 

faj 2 Vet. Jim.. 101. fbj 3 Dick. 587. 

CcJ 4 Br9. C. C. 213. Shaw t. Undu^, 18 Fe$. 496. See rau^han ▼. 
3van9, 1 Str. 630. 8 M^d, 374. 3 Ld. Raym. 1408. 

(dj B. 3. T. 6. S. r. p. 473. (3d Ed ) •• There are some raUects, which, 
"tnough they be moveable, cannot be arrested: first, bills; tor these, be- 
^ ing considered as bags of money, which pass from hand to hand, cannot 
<* be affected with any Durden in the person of Ae possessor.'* p. 589. s. 7» 
(501 Ed.) 
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of Scotland: but JKr, iBr// (^^^ shows^ that this is not to be 
received absolutely; *that bills may be attached in the hands 
of a person, intrusted, as the GoodaUs were. Admitting, 
however, that to be questionable, the Plaintiff should not be 
put to the difficulty of agitating that question ; especially 
as a judgment in Andersori^s action of trover would be do 
answer to an action brought by the Goodalla against the 
Plaintiff in respect of these bills. 

Sir Samuel Romilly^ and Mr. Trower^ in support of the 
Demurrer.^^This bill of interpleader is of the first impres- 
sion ; by a person having no money in his hands, 6ut hold- 
ing these bills as an agent to procure payment : instead of 
which he files this bill; hazarding by the delay the loss of 
their amount. 

Another novelty in this case is, that the persons, with 
whom Anderson is called upon to interplead, are not within 
the jurisdiction ; which was held a fatal objection by your 
Lordship in a late case : some of the Defendants residing 
at Hamburgh. This, under the pretence of interpleader, 
is really a bill against Anderson alone ; and the object, to 
compel him to involve himself in a litigation in Scotland. 

This, in truth, is the suit of the Goodalls; and the Court 
has a right to the security of their affidavit, that they do 
not Collude with the Plaintiff, to whom they have handed 
over these bills. 



[ 410] 
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The Lord CHANCELton observed, upon the form of the 
affidavit, attending a bill of interpleader, in Harrison^s 
Practice, ("a) that it seemed to go too far in stating, that 
the bill was filed without the ** knowledge*' of either of the 
Defendants. His Lordship further observed, that he should 
be sorry to say, a bill of interpleader could in no instanoe 

CeJ MeWt Com. 4,72. " Where the debt is due by bill, distinctioni 
** have been taken ; and the doctrine of Erskine is not to be received 
** absolutely : faj it is true, that i^inst onerous indorsees, receiving 
''the indorsation hanajide, arrestment can have no effect; but where the 
" interest of a third party does not interfere, there are several cases in 
" which arrestment is a regular diligence for attaching the debt. Thus, 
" where bills are placed with an agent or factor, in order to recover pay- 
'* ment of the contents, a creditor of the person, to whom the agent er 
" factor is acoountable* may effectually arrest in the hands of the person. 
" &c. intrusted^ But where bills are deposited as corpora, it does not 
" appear, that arrestment is an effectual diligence to attach them.** SelPo 
Commentaries on the Laws of Scotland, 472. 

fa ) Brok. B. 3. Tit. 6. 8. 7- Page 472. (Bd.S.) 

fa) The form of the Plaintiff's affidavit is, " that this bill is not ex- 
"hibited by the consent, knowledge, or. combination, of either of the 
"Defendants in the bill mentioned, but merely of his .own free will, for 
•* relief in this honoiiraMe Courts" Sdrrinn'o Pract. (Kd, by Mt.^trm- 
land,) p/4aSl. 




be maintained, where one Defendant only was within the 
jurisdiction ; recollecting, though unable at the moment to 
refer to instances, that such bills had been sustained for a 
reasonable time ; and the Plaintiff, having used due dili- 
gence to procure appearance, obtained relief by injunction ; 
the residence of two Defendants out of the jurisdiction was 
not therefore a conclusive answer to the bill. 



1814. 




The Lord Chancellor. I have looked at this record 
with ffreat care, and every case I can find of interpleader: 
and, though I doubt, whether there is perfect bonajides on 
die part of die Plaintiff, I find it decided that the Court is 
in the first instance concluded by his affidavit, that there is 
DO collusion ; and will not admit an affidavit to the con- 
trary. (1) 

Upon the next consideration, whether the Plaintiff has 
stated a right to come here as to these bills, for which it is 
said he would be answerable to his principals, residing in 
Scotland^ it is very difficult to maintain, that he would not 
be answerable to them in an action, if they revoked the 
purpose for which he was employed ; but there is enough 
to make them parties to a bill of interpleader. ^lext, if 
Anderson could maintain his action of trover for thes€ bills, 
and there is great semblance that he might, that makes a 
double claim; which, according to some authorities, is suf- 
ficient. (2) There is also an attachment in Scotland; which, 
from Belts last publication, is a circumstance raising con- 
siderable doubt, whether bills uiider such circumstances are 
not attachable, notwithstanding what is said in £rsiine*s 
Institute : but, supposing, that attaching creditor was not a 
party, still thece are divers claims ; as there are two other 
parties. The bill is therefore capable of being supported. 

It was objected, that the Goodalls and the attaching credi- 
tor are out of the jurisdiction ; and, as there is only one 
creditor within the jurisdiction, a bill of interpleader cannot 
lie filed. Upon the authorities, that proposition cannot be 
maintained ; as a person, out of the jurisdiction, may threat- 
en, and bring, an action; and, though he should never come 
within the jurisdiction, there is a familiar mode of con- 
cluding him. The Plaintiff is bound to bring all persons 
into the field to contend together. That rests upon him. 
I have had occasion to consider that with reference to per- 
sons, not residing in Scotland^ but foreigners; and the opit 
nion I formed upon it, without any difficulty, or the aid of 
a precedent, which I could not find, though there is prece- 
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(1) 2 reB.jwi. 103. 

(3) 3 ret. /tin. lOT. M^ttt v. Hodden, 15 Tet. 344. 
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a bill of interpleader against persons within and without the 
jurisdiction is bound to bring them all within the jurisdic- 
tion in a reasonable time ; if he does not, the consequence 
is, that the only person within the jurisdiction * must have 
that which is represented to be the subject of competition ; 
and the Plaintiit must be indemnified against those who are 
out of the jurisdiction, when they think pro^r to come 
within it, and sue either at Law or in this Court. If the 
Plaintiff can show, that he has used all due diligence to 
bring persons, out of the jurisdiction, to contend with those 
who are within it, and they will not conne, the Court, upon 
that default, and their so abstaining from giving him the 
opportunity of relieving himself, would, if they afterwards 
came here and brought an action, order service on their 
Attorney to be good service, and enjoin that action for ever; 
not permitting those, who refused the Plaintiff, that justice, 
to commit that injustice against him. 

This motion, therefore, must be granted; and the de> 
murrer overruled : but the Plaintiff must use prompt dili- 
gence to get them within the jurisdiction : if he does not, 
I shall dissolve the injunction. (1) 



Coop. 24^. 

1815. 

Jan, 25, 26. 

1817. 

Feb. 12. 

Bill of inter* 
pleader by a 
factor upoa 
opposite 
ciaiiDf , aa 
principals, to 



(1) Where the PlaintifT'has parted with the property, he cannot i 
in an interpleadin 
the party entitled. 



tain an interpleading bill upon an undertaking to pav OTer the value to 
Burnett v. Anderwn, 1 Meriv. 405. 



MARTINIXTS v. HELM UTH. 
The PlaintifTa, factors in Londoth in Aug^uHt 1814, received from Xauf' 
mS" Arendtt of ffitmar^ notice of an intended consignment to them for 
his account of a cargo of wheat, 60 to 65 lasts, from Mutter and Co of 
Konis^ebersr. In September^ the Plaintiffs received a letter from the De- 
fendant Heimuth, at Konigeberg^ announcing, that ho was commissioned 
by Arendtt about completing a cargo of wheat ; requesting them to ef- 
. . feet insurance for aaid friend; about $0 to 65 lasts, value about 1800f. 

the benefit of ^ subsequent letter from Uelmutlh enclosed a bill of lading of 45 hstst 
m policy of m- stating, that the remaining twenty would be shipped in the course of the 
'"•'^'!fu T- ^^^ * ^^ ^^^^ ^® ^"^ drawn upon them for 1000/. requesting them to 
tained by him, ppot^t the bills for the account of Artiidt / otherwise to reier them «» 
subject to his Messrs. BemmiUi^ and then deliver them the biU of lading. The Plain. 
^*Pf?*?', ^ tiffs effected the insurance accordingly on account of .mncft / giving 
. Principle of „oti^g \^^^\^ ^^ y^y^ ^j^ Helmuth, that they had done so ; and that they 
interpleader, declined accepting \h^ bills, not having heard ftom Arendt. Afterwarda, 
that the De- ^y HehnutKe direction, in October^ they delivered the bill of ladmg to 
fendant, who BermulU^ as having accepted the bills; but reuined the policy. Arendi 
improperly became insolvent: the ship and cargo were totally lost at sea ; and oppo- 
raioes the ^ f\^ claims to the policy being set up by JBelmuth, and by Schmidt the as- 
double cUim, «ignee of the esute of ^rend^, the bill was 61ed, praying, that they mi^ 
pays the costs: interplead; and an injunction issue» restraioing t)im from suing the 

tiff, who is considered as undertaking to bring the Defendants before the Court, most ' 
use reasonable diligence to get in the answer of one, out of the turisdiction : if he will 
not come in, the oUier, who appears, must have the stake; and the Pkintiff will be pro- 
tected: but whether he must not pay the costs. Query. 
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It was agreed, that thfc money due upon the bills should 1814. 
be received, and paid into Court by the Plaintiff. '*-*v—-' 

Stktshsov 
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PlaintifTs at Law, offering to deliver up the policy to either of the 1>e- Ahdx&sox. 
fendants, who is entilt^ thereto, on being' repaid the 139£. advanced by 
them in eflrectinff it. An injunction having been obtained, the Defendi 
ant Melmuth moved to dissolve it ; the other defendant Schmidu who was 
also resident abroad, not having appeared. 

T%e Lord CBAifCBiioa. I do not recollect a single instance of a bill ?^j!^^?^ 
of interpleader brought to a hearing. The Plaintiff, in a bill of inter- of a biUof m- 
pleader, states, that claims are made upon him by two or more persons; Jf^^T*' 
and that expression which ha* been referred to, (2 Vet Jan. 109, Lan^r- J">"?"^ ^ * 
•<ofi V. StyhtonjJ that a bill of interpleader is in the nature of a bill to he^^^^ir* 
restram waste, must have been used, perhaps not with strict propriety. Analogy be* 
in this sense; that if the Plaintiff was not permitted to bring into Court tween bilb of 
the stake claimed from him by different persons, one might recover interpleader, 
against him at Law ; and another might recover against him either at and to restrain 
I^w or in Equity ; as I do not take it, that the mere circumstance that vraste. 
one may maintain an action, and the other cannot, is an objection to a Equitable 
bill of interpleader. I ma^ illustrate this, by supposing a bond or policy claim against 
of assurance assigned: if it had not got to the band of the assignee, the a legal riglit 
action would be in the name of the assignor : but if the 1>efendant had of action, a 
notice, though that would not protect him at Law, it would in Equity ground of in- 
require him not to pay the person who recovered against him at Law. terpleader. 
He does not know the nature of their dillerent claims $ but knows only 
that they are food a^inst him ; requiring the protection of a Court of 
fkjuity, as having no interest in the subject in his possession, and being 
desirous of giving it to the person entitled to it. 

These cases, where the Defendants or any of them are abroad, are at- 
tended with great inconvenience ; the Plaintiff being bound to go on, to 
make the parties appear, and bring them to a hearing; if the case cannot 
be brought forward upon motion, so that the Court may see the nature 
of it. 

It is impossible to deny* that this bill has been admitted in many in- 
stances, where some of the Defendants were foreigners, and residing 
abroad; that mere'circumstance cannot be alleged by one Defendant 
against the Plaintiff, to the extent that he shall not maintain a bill of 
interpleader. That Defendant mav insist on his using every possible ef- 
fort to bring the other party to a hearing. If those efforts should prove * 
unsuccessful, whenever that case arises, the Court will give the fund to 
that party, who, the Plaintiff admits as against him, has the right to it ; 
and if the other claimant, having had every opportunity of coming in to 
asseK his right, afterwards thinks proper to sue, he would be restrained, 
on the ground that he had not come in to litigate that question, when 
he might ; and I have before said, that for that reason I would grant an 
injunction. In a very late case, fSieveruon v. JndertonJ I inquired the 
Plaintiff to use every endeavour to bring a claimant, residing in Scotlant^ 
here ; stating, that if, these endeavours having been made, ne would not 
come, I would g^rant an injunction. 

In this case, I am not willing to listen- to the objection, that a demur' 
rer might be put in, or an answer ; as the course is, tlie instant explana- 
tion is obtained here to pot the cause in a train ^tr procuring a more 
apeedy determination than by bringing it to a hearing. The mere cir- 
cumstance, tliat a verdict might have been obtained, does not decide the 
question of interploider ; the mund of relief being, that the Phuntiff at 
Law may recover ; and that uiere is another person, who ma^ recover, 
dtfaer at Law or in Equity, Ugainst the Plaintiff, seeking relict hero; de- 
airing this Court, therefore, to bring the clainmnts here to discuss their 
rights; and then to direet some proceeding, tba^ may determine to whom 
tlw atake in his posaeBiim belongs. 



ji you are noc gDi lo uax ivage, insc i can aeciae 
right, I must lAke care to have the roone^t due upoa this policy of io 
•urance, brought into Court. This Defendant has a right to have the 
policy of insurance put in safe custody, or, if he pleases, brought into 
Court; and further, if the PlaintiflTs wiU not sue iqMm the policy of in- 
surance,, to ask here for liberty to use their names, or by any other means 
to get the money into Court. 

Jan, 26. The Ldrd CsAircBLLon saying, he could not dissolve the injunction, 

made an order, directine the policy to be brought into Court ; and that 
the Defendant Helmuth should be at liber^ to brine an action upon it in 
the name of the Plaintiffs,* indemnifying^ them ; and bringing the money 
into Court : the Plaintiffs to proceed with all reasonable diligence to get 
in the answer of Schmidt^ with liberty to Melmuth to apply in case of any 
unreasonable delay. 

The Defendant Helmuth having under that order broa|;bt an action, 
and recovered, upon the policy, the Plaintiffs moved, as of oourae upoa 
an interpleading bill, for their costs. 

181/. ^^ ^^^ CBAHcuLoa'. The principle of interpleader ii, that the De- 

Feb, 12. feudant, who improperly raises the double claim, must pay the coats of 
it ; ^aj and a claim has frequently been made by one person against 
another out of the jurisdiction ; whose answer it is therefore very diffi- 
cult to procure ; and in this instance the Plaintiffs state a claim upon 
them by two persons, each living out of the jurisdiction. This has oc- 
curred, particularly as to the cases from Scotland: the Plaintiff says, a 
person, whjo is ready to appear, claims ; and also another, who is out c^ 
the jurisdiction ; and the Plaintiff claiming protection against both, the 
question is, what is to be done, if the person, who is out of the jurisdic- 
tion, will not make himself amenable. The Plaintiff must be pat under 
terms to ^t him here : otherwise, unless the Court lets the money go 
out, binding him, who does not appear, bv his non-appearance, as if he 
had appeared, and failed to support his claim, the consequence would be, 
that the Plaintiff would suspend for ever the right of the individual who 
is within the jurisdiction, if he has a right to the money. The Plaintiff 
on an interpleading bill is therefore always considered as undertaking to 
bring both parties before the Court ; and if he can show, that he nas 
usedall reasonable diligence for that purpose,* the Court will conclude 
him who will not come. The question then is, who in that case is to 

gay the costs : whether the Plaintiff, w;ho has a double claim made upon 
im by one party coming in, and by another out of the reach of process, 
refusing to come in, and therefore to be considered as having made a 
wrongful I claim ; as the other Defendant, who has made, as it must be 
taken, the right claim ; and therefore ou^ht to pay no costs. 

That is not the subject of a motion ofcourse ; but must be by a spe- 
cial application on affidavit, showing what the Plaintiff has done to bnng 
that Defendant before the Court, and certifying his claim ; stating pre- 
cisely t1ie steps taken to get in his answer, and the nature of the claxm 
made by him upon the Plaintiff, who cannot thro# the costs upon the 
Defendant, who has answered, by merely waiving his claim as^nst hiro» 
who stands out The Court is bound to take care, that the Defendant, 
who is within the jurisdiction, shall not be deprived of his demand for 
ever by the refusal of the other to come in ; but must be satisfied, that 
the Plaintiff has taken all due pains to bring him within the jurisdiction; 
and here, in case the Plaintiffs did not proceed for that purpose with 
reasonable diligence, liberty was given to Belmuth to apply. Where the 
bill is filed in conseauence of an action actually brought, not from the 
fear only of a demana, without any attempt actually to enforce it by suit, 
is it not of necessity, that the Plaintiff, resorting here for his own pro- 

faj Damwn v Hardeaetle, 2'Cox, 278. JtUbidge v. Mmur^ 6 Fm.418. 
Cvmtau ?. WiOiam, 9 Fes. 107, and the reforancei in the MiefaJ 10& 



'The motioo f tood 0Ter» upon a proposal, by the Defendant, not to preta 
tor coats, in coosideration of hting pennittM to retain the JBOoej in his 
, icoofered upon the policy. 



SHARP t. ASHTON. 

THE Flaititiff having obtained the usual mjunctkm tQ 
tftay proceedings at Law until answer, on the 5th of April 
^e Defendants filed their answer ; and on the * same day 
obtained an order on motion to dissolve the injunction, un- 
less cause should be shown on the 18th of Afirii^ the first 
Seal before Easter Term, The last Seal after Hihry Term 
was on the 23d of March* A motion was made by the 
Plaintiff^ to discharge the order of the 5th April^ for irre- 
gularity, with costs. 

Sir Samuel Somilfy^ in support of the Motion, contended, 
diat, the Defendants, not being in a situation to move on 
ikt first day of the last Seal, were not entitled to move un- 
til die Seal before the Term ; and that, if the Court aBowed 
a motion to dissolve an injunction Nisij which, not being a 
mere motion of course, can only be made in open Court, ta 
be made at any time, great inconvenience would arise. 

Mr. JSiartyfor the Defendants. 

The Lord Chancellor, observing, that stricdy no mo- 
don can be made at a Seal, the brief for which was not put 
into the Counsel's hands at least on the first day of the Seal, 
said, he had endeavoured to correct the practice in that re- 
spect; and repeated the necessity of adhering to the strict 
rule. 
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The order of the 5th of April was discharged, with 40s. 
costs. 
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1814. WATSON, Ex parte. 

PraofinBani. THOMAS WRKHT WATSON^ engaged in partner- 
niptcy in re- ship with Thomas and George Ntlaon^ in Aprils 1802, died 
JSSpcrty of** intestate, leaving a widow and nine infimt children. The 
Sitou, conti- widow took out administration from the Prerogative Court 
miedby the ' of Tofk. In October^ 1802, the accounts of the late part- 
adminlttimtriz nership being stated, the capital of Watson^ due fix>m the 
S Sbi^h^ partnership, appeared to be 25,155/L 3*. 9rf. On the 8* of 
testator was October^ £Szabeth Watson^ ^e widow, entered into articles 
^gagcd, car- of partnership with the Nekona^ and George CooAe, to cany 
ned on bj the on the said business for a term of ten years : ERzabeth 
SmiiUuSlr A Watson^ who was to have a moiety of the profits, agreeing^ 
new firm, ^ that the whole of her late husband's share and property ia 
whi€h the die former partnership should continue in the new one, 
adminiatratnx Qn the 12th of January^ 1814, a joint Commission of 
WIS s member. Bi^j^rypjcy issued against the firm. Elizabeth Watson^ as 
administratrix, offered to prove a debt of l7,424piL 9$. Bdi 
the amount of principal and interest due from the partner- 
ship to her children, in respect of five ninth parts, by the 
custom of Tori. The proof being rejected, this petition was 
presented, praying that it may be received. 

Mr. Hart^ and Mr. Shadwell^ in support of the Petition. 
Sir Samuel Romilhf^ Mr. Martin^ and Mr. Cullen^ for 
the Assignees^ contended, that the widow, having as admi- 
nistratrix embarked the whole property in the partnership 
[ 415 3 in which she was engaged, was answerable personally to 
the children for their proportion : but they had no remedy 
against the joint estate. 

The Lord Chancellor said, that the administratrix 
committed a breach of trust by continuing this money in 
the trade ; and the partners, knowing that a certain propor- 
tion belonged to the children, who, being infants, could not 
contract, held this money on the only terms on which they 
could hold it, as debtors to the children ; as if it had been 
placed with them by way of direct loan. The clear prin- 
ciple of equity is, that if a trustee has made use of the trust 
Eroperty, the cestuy ^ trust has an option to have the pro- 
t actually made, or mterest. 
If it had been for the benefit of these children to prove 
against the separate estate of their mother, they might have 
done so ; but it does not follow, that they may not prove 
under the joint Commission against the partnership, having 
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The order was made accordingly. 



CURTIS V. RUSH. 
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BOLU. 

1814. 



Mmf 3. 

AN exception was taken to the Master's report, disal- Specitlty le^ 
lowing the Defendant, in his accounts, as executor, a sum ^^J[]^"P^ 
of 200/., the balance of 300/. due for interest on two bonds : proSu^oi^* 
the testator, in Jamiaryy 1795, having paid 100/. and given ^te, ulMfbr 
has promissory note for the remainder. the balance of 

The Defendant insisted, that he took the note merely as ^ "ccount of 
an acknowledgment, without an intention of changing his "^^^'^^ 
security. 

Sir Samuel Somttty^ and Mr. Wtngjitld^ in support of 
the Exception^ contended, that the Defendant, by accepting 
the note, had not abandoned his specialty security. 

Mr. Hart, for the Plaintif. 

The Master of the Rolls allowed the exception. 



ORDER OF COURT, (l) 

2^h March^ 1814. 
WHEREAS, by an Order of The Lord High 
Chancellor and Master of the Rolls, bearing 
date the 28th day of Kovember^ in the year 
1748, it was, amongst other things, ordered, 
that for copies of draughts of reports, charges, 
discharges, bills of costs, accounts, objections, 
schedules of writingjs, and other matters brought 
befm^ a Master, he should be paid, by the party 
requiring the same, sixpence per side; (a) and 
whereas, by virtue of such Order, the said sum 
fer side is payable for all copies of partitulars 
for wles to be made in the Offices of the Mas- 
ters of the Court, who are csititled to settle 
such particulars, and make out all copies there- 
of ; and whereas it has been found by long ex- 
perience, that it may be in many cases benefi- 
cial to the suitors of the Court, that .the Masters 
should permit as many particulars of sale as 
should be thought desirable to be printed and 
dispersed, upon a reasonable payment being 
made, in lieu of sixpence per side, to which 
they would be entitied upon written copies, 
according to the above Order: It is therefore 
ordered, that the Solicitor for the party prose- 

rO U»d ffardmckeU Olden, p. 4. published by BHUngOe^ in 1744. (3) 

(1) Old. Cb. (Ed. Beam, J 483. 

(2) Ord. Ch. (Ed. Btam.J STS. 



sale shall be at liberty, in cases in which tbe 
Master shall think it fit, to print and disperse 
as many particulars as shall be thought benefi- 
cial, under the direction of the Master in whose 
Ofiice such sale shall be, paying sixpence per 
side for so many printed copies as there shall 
have been actual bidders at the sale, and no 
more, and that such pajmtient shall be allowed 
the Solicitor upon taxation of his costs. 

Eldok, C. 

W. Grant, M. R. 



We do direct, that this Order be entered with 
the Register; and that copies thereof be set up 
in the Offices belonging to this Court 

Eldox, G. 

W- Grant, M. R. 



ORDER OF COURT. (1) 

Tuesday^ iSth Dec. 1814. 
WHEREAS it is expedient, in order to ex- 
pedite the business of the Court, to order as 
follows : I do therefore hereby order, that eve- 
ry notice of motion intended to be made before 
His Honour The Vice-chancellor, upon any 
matters relative to which His Honour The 
Vice-chancellor is authorized to make any Or- 
der or Orders, (2) shall in future express, that 
the same is intended to be made before His 
Honour The Vice-Chancellor ; and I do order, 
that such motions, relative to such matters as 
in the notices thereof are mentioned to be in- 
tended to be made before His Honour The 
Vice-Chancellor, shall be accordingly made be- 
fore His Honour The Vice-Chancellor : but this 
is to be without prejudice to any motion being 
made before His Honour The Vice-Chancellor, 
relative to any such matters as aforesaid, the 
notice of which shall not have expressed such 
intention, if the parties shall consent that such 
motion shall be so made ; and in cases in which 
they shall so consent, I do further order, that 
audi motion shall also be made before His Ho- 
nour The Vice-Chancellor ; and this is also to 
be without prejudice to any motions being made 

(1) Old. Ch. (Ed. Beam J 484. 

(2) See 53 Of. 3. cap. 24. 



4S0 

before His Honour The Vice-Ghancellor, which 
The Lord Chancellor shall direct to be so made, 
and also to be without prejudice to The Lord 
Chancellor's making any Orders upon motions, 
which The Lord Chancellor may think fit to 
permit to be made before him, although the no- 
tice of motion shall have expressed that it was 
intended to be made before His Honour The 
Vice-Chancellor ; and I do further order, that 
this Order be entered with the Register, and 
copies thereof set up in the several Offices of 
the Court 

Eldon^ C' 



Appointments alter Trinity Teim, 1814 : 

Upon the resignation of 9\r ^rchUtald McDo- 
nald, Sir Vlcary Gibbs^ one of the Judges of the 
Court of Common Pleas,, was appointed Lord 
Chief Baron of the Court of Exchequer. 

Sir Robert Dallas, Solidtor-General, was ap> 
pointed to succeed Lord Chief Baron Gibbs, as 
tme of the Judges of the Court of Common 
Pleas. 

Segeant Shepherd, His Miyes^'s Senior Ser* 
jeant, was appointed Solicitor-General. 
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ATTORNEY and SOLICITOR GENERAL'S 
ORDER of PRECEDENCY. 



In the name and on the behalf of His Migesly* 



Georgb p. R. 
o^ of WHEREAS our Attorney and Solicitor-Gene* 

lirecedeney of ^ 

the Attoniey nJ now h^ve place and audience in our Courts 

and Solicitor- • 4% 

General befbi« next after the two ancientest of our Seneants 

the King's ^ 

seijcttitt. at Law for the time being, and before our other 
Serjeants at Law, We, considering the weighty 
and important affairs in which our Attorney and 
Solicitor-General are employed, and on which 
the Attorney and Solicitor-General of us, our 
heirs and successors, may hereafter be employ- 
ed, do hereby order and direct, that at all times 
hereafter the Attorney and Solicitor-General of 
us, our heirs and successors, shall have place 
and audience, as well before the said two anci- 
entest of our Serjeants at Law, as also before 
every person who now is one of our Serjeants 
at Law, or hereafter shall be one of the Serjeants 
at Law of us, our heirs or successors ; and we 
do hereby will and require you, not only to 
cause this our direction to be observed in our 
Court of Chancery^ but also to signify to the 



Judges of all our other Courts at Westminster^ 
that it is our express pleasure, that the same 
course be observed in all our said Courts. 

Given at our Court at Carlton House, this 
14th day of December^ in the fifty-fourth 
year of His Mtyesty's reign. 

By Command of His Royal Highness the 
Prince Regent, in the naq^e and on the 
behalf oi His Migesty. 

SmMOUTH. 



To the Bight Honourable John 
Lord Eldon, our Chancellor 
cf Great Britain. 
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satb&ctory: that his answer tends 
to criminate another is no objec- 
tion. Ex fiarte Oliver. 244 
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19. In this instance, the answer noft 
being satisfactory^ he was not dis- 
charged: hut the Commissioners 
were recommended by The Lord 
Chancellor to proceed to examine 
him further. Ex parte Oliver, 

Page 344 

30. The discontinuance of an action 
under Sut. 49 Geo. 3. c. 131. s. 14. 
a consequence of proving in Bank- 
ruptcy : not a previous condition. 
£x parte WooUey, 353 

31. Joint debts paid by a bill, drawn 
by one of the debtors, and accept- 
ed by another, each carrying on 
distinct trades: proof under their 
separate Commissions upon the 
bill. Ex parte Werulay. 354 

33. Commission of Bankruptcy can- 
not be superseded before it is seal- 
ed: but the petitioning creditor 
delaying to seal it, and taking that 
objection, the time for sealing it 
was limited to three days. Ex 
parte William: 355 

33. Assignees subject to Equities as 
the Bankrupt. S09 

34. Denial on a Sunday not an Act 
of Bankruptcy. Ex parte Fretton, 

35. Creditor, attending to prove his 
debt before Commissioners of 
Bankruptcy, privileged from ar- 
rest. Li9t*9 Case. 373 

36. The Plaintiff in the action order- 
ed to discharge him, and all par- 
ties subjected to costs. L%9t*9 Case, 

373 

37. The petitioning creditor under a 
Commission of Bankruptcy must 
prove his debt at a public meet- 
ing. 374 

28« The Crown not being bound by 
the Statutes of Bankruptcy, the 
protection of a Bankrupt from an 
extent limited to actual attendance 
upon the common law privilege 
of a witness or party; not extend- 
ing through the intervals of ad- 
jouroment by the Statute. Temple^ 
Ex parte. 391 

39. Commission of Bankruptcy, and 



the affidavit, desctibaig the Bank- 
rupt only as a Waterman, support* 
ed by the statement, that he got 
his living by buying and seUiog^* 
Herbert^ Ex parte. Page 399 

30. The practice of issuing OMnmis- 
sions of Bankruptcy upon loose 
affidavits as to the trading, disap- 
proved. Herbert^ Ex parte. 

399 

31. M Dealer and Chapman," a suffi- 
cient description of trading to sup- 
port a Commission of Bankruptcy. 

400 
33. Proof in Bankruptcy in respect 
c^ trust property of in&nts, con- 
tinued by the administratrix in 
the trade, in which the testator 
was engaged, carried on by the 
Bankrupts, constituting a new 
firm, of which the administratrix 
was a member. Wkt^on^ Ex pane, 

414 
&r Ship 1. VtaBOJi and Ym»* 
]>BK 1. 

BARON AND FEME. 
See Election 3. Maihtbhanos Ij 3. 

SUPFIXOAVIT 1. 

BILL. 

See Partvership 6. Plsaoino 1T. 

33. 

BILL OF FORECLOSURE. 
See Vbitdor and Vkitdrk 7. 

BILLS, (ACCOMMODATION.) 
See Nonox 1, 3. 

BILLS OF EXCHANGE. 
1. Whether bills of exchange may 
be attached in Scotland under cir- 
cumstances, viz. in the hands of 
an agent or factor of * the debtor, 
though not against onerous endor- 
sees. Query. 41 1 
^ePaACTios 15. Vbmdor and Vstr- 
DBS 8. 

BOUNDARIES. 
See LAKDLoxn and Tbhaiit 1, 9. 
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CHARITY. 

1. Charity regulated upon petition 
Instead of ah information, under 
the Act of Parliament 53 Geo. 3. 
clot. Ex fiarte Berkhamti9tcad 
Fret School. Page 134 

9. The internal management of a 
Charity the exclusive subject of 
visitatorial jurisdiction : but, under 
a trust as to the revenue, abuse by 
misapplication controlled in this 
Court. Ex fiarte Berkhamfietead 
Free Schooi. 134 

9. Application of the revenues of a 
Charity School for the time past to 
the Master and Usher according to 
their title under a decree, though 
considered a proper subject of re- 
view as to the future ; and against 
the objection of non-residence, not 
acted upon by the Visitor as a 
cause of removal. Ex fiarte Berk* 
hamfi9tead Fret School. 134 

4. Power of leasing in trustees of a 
Charity, controlled for the benefit 
of the Charity. 138 

5. Application of the increase of the 
revenue of a Charity, by way of 
augmentation to the original ob- 

' jects. 139 

See Trust 4. 

COMMISSION TO FIX BOUND- 

ARIES. 

See Landloed and Tenant, 1, 2. 

COMMISSION TO EXAMINE 

ABROAD. 

See Peactioe 7, 

COMMISSIONERS OF PARTI- 

TION. 

See Paetttion I. 

COMPOSITION. 
See TrrHBB 4. 

CONDITION. 

See CoirtrnivonoN 6. Trxjbt 9, 10. 

Will 3. 



CONSENT. 
See Trust 3. 

CONSTRUCTION. 

1. The words « rents and profits'* ex- 
tended beyond their natural mean- 
ing, annual profits, to mortgage or 
sale, when necessary to effect the 
object, raising a gross sum : for 
fines on renewal, therefore, as well 
as portions ; and not controlled by 
the apparent general intention to 
preserve the estate entire. Mian 
v. Backhouae. Page 65 

2. Direction to settle construed with 
reference to a preceding power of 
sale. 78 

3. Qualification restrained to the last 
antecedent. 193 

4. General expression «« my estate,** 
in a will, not necessarily extending 
to dower. 235 

5. Construction for creditors fevour* 
ed, not doing violence to, or strain- 
ing, the words. J\roel v. Weeton. 

269 

6. Words of apparent condition con- 
trolled by the context. 320 

See Devise 5, 6, 7. Vendoe and 
Vendee 11. Will 1. 3» 4. 

CONSUL. 
See Alien 1. 

CONTEMPT. 
See Peaotioe 1. Peivilbob 2. 

CONTRACT. 
See Vendoe and Vendeb 10. 

CONTRIBUTION. 

1. Contribution of tenant for life to 
the fine on renewal, in proportion 
to his enjoyment: not, as fonneriyi 
one-third; nor, as upon a mortgages 
confined to keeping down the in- 
terest. Mian v. Backhoute, 65 

2. Agreements for contribution to the 
expense of litigation without a 
common interest, though not &- 
Toured^ not treated harshly. 1 1.2 
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COPYHOLDS. 
&ee Devise 2. 8. Sureender 2. 

COPYRIGHT. 

See Injun CTIOH 1. 

COSTS. 
See Praotioe 1. 3, 4, 5. 19, 20. 

COVENANT. 
See iNjuNOtiON 15. 

CREDITORS. 
See Construction 5. 



DEBTS. 

1. Lord Redeadale'e opinion, that 

debts, upon which the time limited 

by the Statute of Limitations has 

nuiy are presumed to be paid. 

Page 288 

See Assignment 1. Devise 8, 9. 

Power of Attorney 1. 

DECREE. 

See Vendor and Vendee 5. 

DECREE, nisL 
See Praotice 13. 

DECREE, ftro con/eeao. 
See Practioe 12, 13. 

DEEDS. 

See Bankrupt 4. Mortoaoe L 

Notice 2. 

DEMURRER. 
See Pleading 1. 3, 4, 5, 6. 18. 

DEPOSIT OF DEEDS. 
See Bankrupt 4. Mortgage 1. 

m 

DEVISE. 

1 . Devise of the profits would pass 
the land 74 

2. Analogy between a devise in Scot- 
land and a devise of copyhold in 
England: the will operates as a 



declaration of the use of a previom 
surrender in the latter case^ and of 
a previous conveyance, according 
to the proper feudal form, in the 
, former. Pitge 133 

3. Devise in fee to the heir inopera- 
tive. 190 

4. Devise of << my estates at S. which 
<( were devised to me by, or pur- 
" chased from, wf ." the foct prov- 
ing otherwise, not an intend^ re- 
striction, but an erroneous descrip- 
tion. 191 

5. Construction of a devise, as ap- 
plying to the body of the estate, or 
merely a reversion, from the com- 
bii^ation of it with other estates, 
the general inaptitude of the limit- 
ations, &c. 193 

6. General disposition by will not re- 
strained by a defective specifica- 
tion. Chalmers v. StoriL 322 

7. General disposition of all the tes- 
tator's estates, real or personal, to 
his wife and two children, to be 
equally divided among them, sub- 
ject to Annuities, on death to de- 
volve to his children equally ; the 
portion of the wife upon her death 
to his children equally, upon their 
deaths, before her, their portion to 
her during life, with a limitation 
over upon the death of all, without 
issue of the children, whether an 
estate for life, or absolute to the 
wife, Query. Chalmers v. StoriL 

8. After a general direction, that 
debts, funeral and testamentary 
charges, shall be paid, and a be- 
quest of the personal estate subject 
to the payment of those charges^ 
the testator, in case his personal 
estate should not be sufficient to 
discharge << the same,'' charged 
his freehold estates with pa3rment 
« thereof;" and, "subject thereto,'* 
gave all his freehold and copyhold 
estates, which he had surrendered, 
or intended to surrender, to the use 
of his will. The copyhold estates 

. charged. Mel v. Weston, 269 
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S. Devise in trust for payment of 
debts does not revive a debt, upon 
which the Statute of Limitations 
had taken effect by the expiration 
of the time before the testator's 
death. Burke v. Jonet. Page 275 

10. Devise in trust for a son of the 
testator's nephew yf. at the age of 
twenty-four : if he hath no son, to 
a son of the testator's great-nephew 
B. ; but, if neither have a son, then 
to a son of the testator's great- 
niece's daughter, taking his name : 
whoever should take, not to be put 
in possession of any of the testator's 
effects until twenty-four : nor the 

* executors to give up their trust 
^ till a proper intail be made to the 
M male heir by him." An execu- 
tory trust in tail, for an only son of 
\4, en ventre at the testator's death; 
not void for uncertainty, nor too 
remote. Blackburn v. Stablee. 367 
See SuRaENDER 2. 

DISABILITY. 
See AusN 1. 

DISMISSION. 
See Praotice 21. 

DOMICIL. 

1 . Real property regulated by the law 
of the country where the land lies : 
personal property by that of the 
domicil. 131 

2. Intestate, domiciled in England^ 
leaving real estate in Scotland^ the 
heir, being one of the next of kin 
entitled to share according to the 
Law oi England, not subject to the 
condition of collating the real es- 
tate according to the Law of Scot- 
land. 131 

d. Intestate, domiciled in England, 
having real estate in Scotland, the 
real estate charged with a heritable 
bond, as the primary fund, accord- 
ing to the Law of Scotland i and 
not exonerated by the personal es- 
tate, according to the Law o£ Eng- 
land. 132 
Sec Election 5. 



DOVE-COTE. 
See Injunction 16. 

DOWER. /TiSTuv^^ 
See CoNSTRyoTioN 4^ 






E. 

EFFECTS. 
See Notice 1, 2. 



ELECTION. 

1. Heir at law of heritable property 
in Scotland, being a legatee of 
personal property in England, put 
to election. Brodiev. Barry. P. 127 

2. Being a married woman, the in« 
terest of her husband by his mari- 
tal right not affected. Brodie v. 
Barry. 127 

3. As to the reason of the distinction 
between conditions implied and 
expressed, with reference to elec- 
tion, as applied to freehold and 
copyhold estate against the heir, 
Query. 130 

4. Question, whether an instrument 
of any given nature or form is to 
be read against an heir for the pur- 
pose of election, as belonging .to 
the law of real property; deter- 
mined by the Statute regulating 
devises of land. 132 

5. Effect of that, where the land is in 
Scotland; and where the domicU is 
in Scotland, the estate in England, 
and an EnglUh will imperfectly 
executed. As to the soundness of 
the principle. Query. 132 

6. Election against a Scotch heir, 
claiming under an EnglUh will, 
noi controlled by the law of death- 
bed. 134 

7. Heir put to election between es- 
tates devised to him and descend- 
ed ; the devisor having been tenant 
in tail of some, and tenant for life, 
with the reversion in fee, of others. 
Welbyv. Welby. 187 

8. Ground of election against the 
heir, not only an implied condition, 
that he shall confirm the whole will, 
but also th^ intentioni that, in case 
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the condition shall not be compiled 
with, to give the disappointed de- 
visees, out of the estates over which 
the devisor had power, a benefit 
correspondent with that of which 
they are deprived by such non- 
compliance. Construction accord- 
ingly : viz. to the heir absolutely, 
confirming the will ; if not, in trust 
for the disappointed devisees, as to 
so much of the estate given to him 
as shall be equal in value to the 
esutes intended for them* P. 190 
9. Widow put to election betWten 
dower and interests under a will ; 
to be first ascertained. Chalmers 
V. Storil. 223 

EQUITABLE MORTGAGE. 
See Bankrupt 4. 

ESCROW, 
See Vendor and Vbni>bb 1. 

EXCEPTIONS, 
fiir^ Answer 8. Injunction U, 12. 

EXCHANGE (BilU of.) 
See Bills of Exchange I. 
• See Practice 15. Vendor and 
Vendee 8. 

EXECUTORS. 
See Trust 5, 6. 12. 

EXECUTORY TRUSTS. 
1. No distinction between executory 
trusts by marriage articles and willy 
except the inference fi*dm the ob- 
ject of the former, to provide for 
the issue, that the father should 
not have the power to defeat it. 
Therefore, estate. for life, with re- 
mainder to the heirs of the body, 
a strict settlement in the one case ; 
an estate tail in the other, unless 
clearly not meant in their technical 
sense. 369 

See Accumulation 1. Devise 10. 



FORECLOSURE fBill qf.J 
See Vendor and Vendee 7. 



FRAUD. 
See BANRRurr U« 



G. 

GENERAL ORDERS of COURT. 
See Orders or Court. 



H. 

HABEAS CORPUS, (WrUf^.) 
See Bankrupt 16, 17. 

HEIR. 
See Dbvibb 3. Domioil 3. Elec- 
tion 1.3,41 5, 6, 7, 8. 

I. J. 

IMPERTINENCE. 
See Ivjuvonov 11. 

INFANT. 
See Maintevanob 1, 3. 

INFORMATION. 
See Charity 1. 

INJUNCTION. 

1. Copyright in private letten, re- 
maining in the writer after trans- 
mission, and protected by injunc- 
tion against publication. L^rdand 
Lady Perceval Y.Phip/i9. Page 19 

3. Injunction against publishing pri- 
vate letten, alleged to have been 
obtained from, an agent, to whom 
they were sent in confidence, dis- 
solved, upon the answer, denying 
confidence, and avowing the De- 
fendant's object in publishing them 
in a newspaper, of which he waa 
proprietor, to be, not profit, bat the 
vindication of his character fixmi 
the imputation of giving fiJae in- 
telligence, publicly cast upon him 
by the Plaintiff. Lard and Lady 
Perceval v. Phififie. 19 

3. Whether the publication of pri- 
vate letters can be restrained upon 
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breach of confidence, independent 

of contract and pioperty, Query, 

Page 28 

4. Injunction against proceeding at 
Law ia gone by the Master's re- 
port, that the answer is sufficient ; 
and is not sustained by exceptions. 
Biahton v. Birch, 40 

5. The order extending it to stay 
trial, which in the Court of Chan- 
cery is a distinct order, falls, also, 
as a part of the original injunction, 
without a motion to dissolve. BUh- 
ton T. Birch. 40 

6. Injunction against proceedings at 
Law, conunenced before the suit 
in Equity, stays executi<xi only: 
but extended to stay trial on afii- 
davit, that the discovery expected 
will assist the Plaintiff. 4 1 

7. Motion on answer to dissolve in- 
junction AiH: Plaintiff showing 
exceptions for cause, must procure 
the report in four days: but the 
time is extended by courtesy. 42 

8. Injunction refused upon merits in 
the answer, not obtained of course 
upon amended bill. Bliae v. ^o«- 
cavfen. 101 

9. Injunction falls by amending the 
bUl, unless expressly saved. .102 

10. No exclusive right in a subject, 
not protected by patent, prevent- 
ing sale by another person under 
the same title, not assuming the 
name and character of the Plaintiff. 
Canham v. Jone9, 218 

1 1 . After order to dissolve injunction 
Aim, on the answer, a reference 
for impertinence being obtained, 
the impertinence expunged, and 
afterwa^ exceptions disallowed, 
injunction disserved on motion in 
the first instance without an order 
Ami*. Lacy v. Hornby. 291 

i 2. Ground of the motion to dissolve 
injunction Mai^ that the Plaintiff 
may determine, whether to show 
cause on the merits, or by excep- 
tions. 292 

13. Jurisdiction by injunction upcm 
the ground of vexation by repeated 
actions of covenant. 302 



14. Breach of injunction after notice 
of the order without personal ser- 
vice of the injunction or order. 
Kimfiton V. Eve. Page 349 

15. Injunction against waste by te- 
nant. Kimfiton v. Eve, 349 

16. Waste by destruction of a dove- 
cote : not by removing presses, 8cc. 
unless fixed. Kimftton v. Eve, 349 

17. Dbtinctaon between express co« 
venant and implied agreement, as 
to be inforced by injunction : grant- 
ed in the former instance, not in 
the latter, against traant removing 
articles contrary to the custom of 
the country. Kimfitony.Eve. S49 

18. Exception to the rule requiring 
personal service of an order of in- 
junction, where the party was pre- 
sent when the order was made, es- 
tablished by Lord Hardwicke: fur« 
ther extended since to notice by 
infonhation. 350 

19. Solicitor, fiadsdy representing, 
that an injunction was granted, lia- 
ble to damages, an indictment, and 
to be struck off the Roll. 352 

See iNTsapLEAnxR 2. Practicb 17. 
21. 



INSANITY. 
See PaAcnoE 12. 



INTESTATE, 
See DoMiaiL 2, 3. 



INTERPLEADER (BILL OF.) 

1 . Interpleader upon opposite claims. 
Steveneon v. Anderson, A/07 

2. Interpleader ; all the Defendants 
but one residing out of the juris- 
diction, in Scotland, The Plain- 
tiff, after a reasonable time, having 
used due diligence to bring them 
in, being decreed to give up the • 
subject to the only Defendant 
appearing, protected afterwards 
against the others by injunction, 
and order that service on the Attor- 
ney should be good. Steveneon v. 
Anderson, 407 

3. Bill ofinterpleader sustained upon 
bills of exchange, received by the 
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Plaintiff, as agent to procure pay- 
ment for his principal, in Scot- 
iand, to whom they were remitted 
against an order for goods, pro- 
cured in an action of trdver by the 
party who so remitted them, and 
by attachment in Scotland^ by a 
creditor of him. Stevemon v. Jdfn- 
dereon. Page 407 

4. As to the propriety of the affida- 
vit to an interpleading bill, deny- 
ing the knowledge of the Defend- 
ants: Query. ^ 410 

5. Affidavit with interpleading bill 
conclusive. 410 

6. Bill of interpleader by a &ctor, 
upon opposite claims, as princi- 
pals, to the benefit of a policy of 
insurance, retrieved by htm, sub- 
ject to his expenses. 

7. Principle of interpleader, that the 
Defendant, who improperly raises 
the double claim, pays the costs : 
but the Plaintiff, who is considered 
as undertaking to bring the De- 
fendanu before the Court, must 
use reasonable diligence to get in 
the answer of one out of the juris- 
diction : if he will not come in, the 
other, who appears, must have the 
suke; and the Plaintiff will be 
protected: but whether he must 
not pay costs. Query. 412 

8. No instance of a bill of interplead- 
er brought to a hearing. 412 

9. Analogy between bills of inter- 
pleader, and to restrain waste. 4 1 2 

10. Equitable claim against a legal 
right of action, a ground of inter- 
pleader. 412 

JURISDICTION. 

U Jurisdiction of a Court of Equity 
for an account of personal estate 
and a receiver, pending a litigation 
for probate; though an administra- 
tion pendente lite might be obtain- 
ed in the Eccleuastical Court, wf /- 
kiuMon V. HetiBhavf, 85 

2. Jurisdiction of a Court of Equity 
pending a disputed administration 
in the Ecclesiastical Court to pro- 
tect the property by a receiver, not 



ousted by the power of the Eccle- 
siastical Court to appoint an ad- 
ministrator pendente lite. Bally. 
Oliver. Page 96 

3. Distinction of legal and equitable 
jurisdictions upon the same sub- 
ject, with reference to the differ- 
ent modes of proof. 1 10 
See Bankrupt 16. 



LANDLORD AND TENANT. 
1. Obligation of tenant to preserve 
boundaries; and, having permitted 
them to be destroyed, so that the 
landlord's land cannot be distin- 
. guished from his, and restored 
specifically, to substitute land of 
equal value. The land, or its va- 
lue, ascertained by Commission. 
Attwrney^General v. Fullcrton. 

363 
LEASEHOLDS. 
See Limitation 1, 3. 

LETTERS- 
See Vendor and Vender 10. 

LIEN. 
See Bankrupt 8, 9. Partition L 
Ship 4. Vendor and Vendee 8, 9. 

LIMITATION. 

1 . General rule, that leasehold estate 
limited with freehold vests abso- 
lutely on the birth of the first 
tenant in tail, subject to the inten* 
tion, declared or implied, that they 
shall go together, as long as the 
rules of Law and Equity pennit. 

63 

3. Under a limitation of leasehold 
estate with freehold, the vesting of 
the former in the first tenant in 
tail not prevented by a power to 
sell, and invest the money in real 
estate to the same uses. 64 

3. ^ Heir" or << heir male of the bo* 
dy,'* in the ungular number, words 
of limitation, not of purchase : un- 
less words of lamitatioQ superadd* 



TABLE OF CONTENTS. 



edy or the context shows, that 
those words are not used in their 
technical s^nse ; as the word << Is- 
sue," or ^ without impeachment of 
-waste :" a limitation to trustees to 
preserve contingent remainders: 
or a direction so to frame the limit* 
ation, that the first taker shall not 
have the power of barring the in- 
tail. Page 37 \ 

LUNACY* 
Se< Partk£RSHIp 4, 5. 

M, 

MAINTENANCE. 

1. Distinction as to maintenance be- 
tween an infant and a married wo- 
man with a separate income : the 
:&ther, of ability, not exonerated 
from maintenance by t-he in&nt's 
property: the husband, maintain- 
ing his wife, and receiving her sepa- 
rate income, not liable to account 
for more than one year, upon a 
presumed agreement to subject 
that fund to maintenance. Brodie 
Y. Barry. 36 

^. Under peculiar circumstances^the 
insanity of the wife, but no Com- 
mission issued, maintained in Scot- 
land by the husband, an only child, 
kn inft^t entitled to the capital in 
the event of surviving his mother, 
upon the husband's application for 
an allowance, inquiries were di- 
rected as to the just maintenance, 
and the husband's ability, with due 
regard to her comfort, Sec. Brodie 
V. Barry. 36 

MARRIAGE. 
See Trust 3. 

MORTGAGE. 

1. Equitable mortgage by mere de- 
posit of deeds without a word pass- 
ing. 83 

2. Deeds not taken from a subse- 
quent encumbrancer in favour of 
a prior one. 83 

3. Exceptions to the general rulca 



entitling 
— ■^— V. 



a mortgagee 
Trecothick. 



to costs. 
Page 181 



4. Mortgagee not entitled to an ac* 
count of past rents from the mort- 
gagor. Exfiarie Wilaon. 352 

5. Mortgagee's rights to distrain af- 
ter notice. 252 

See BANKRurr 4, 

N. 

NOTICE. 

1. Distinction as to the necessity of 
notice to the drawer of a disho- 
noured bill; depending on the 
fact, whether the acceptor has ef- 
fects; or, whether it is a single 
transaction, or if various dealings^ 
the excess, for the accommodation 
of the drawer or acceptor. In the 
latter case notice equally necessary 
without effects. Ex fiarte Heath. 

240 

2. Whether securities, as title deeds, 
and short bills, are not effects for 
this purpose, Query. Ex fiarte 
Heath. 240 

O. 

ORDERS OF COURT. 

1. Respecting particulars of sale ii> 
the Master's offices. 417 

2. Respecting notices of motions to 
be heard before the Vice-Chancel- 
lor. . 419 



PAPERS. 
&tf Praoticr 21, 22. 

PARTITION. 
1. Commissioners under a Commis- 
sion of partition have no lien on 
the Commission for thejr charges. 
Young V. Sutton. 365 

PARTNERSHIP. 
1. Partnership in the Opera House, 
dissolved by the conduct of the 
parties, making it impossible to 
carry it on upon the terms stipu- 
lated. IVaters v. Taylor. 299 
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PRACTICE. 

1. By accepting the answer^ the im- 
mediate right to costs under the 
process of contempt waived. Smith 
V. Blqfield. Page 100 

2. Inquiry at what time a title could 
^e made, the subject of further 
directions, after the report upon 
the title ; and not to be combined 
with the reference of title. Gibton 
V. Clarke. 103 

3. The practice at Law, which in 
its general application confined to 
ejectment, and the action for me9ne 
profits, to stay proceedings until 
payment of the costs of a former 
action between the same parties, 
which has been followed in Equity, 
even where the former suit was in 
another Court of Equity, for the 
same matt^, not applied to a for- 
mer suit at Law, an ejectment by 
the heir, and a suit in the Spiritual 
Court by some of the next of kin, 
disputing, as paupers, a will on the 
ground of incapacity; the Plaintiff 
in Equity being another of the next 
of kin. WUdy.HobBon. 105 

4. In an action on the case, proceed- 
ings stayed until payment of the 
costs of a former action between 
the same parties, in another Court, 
upon the ^;round of vexation. 109 

5. Proceedings stayed until payment 
of costs of a former suit by the 
same party, in formd ftaufierie^ 
only upon great vexation. 1 12 

6. After answer, motion to amend 
the bill by striking out the relief 
refused. Earl of Cholmondeley v. 

« Lord Clinton, 113 

7. Commission to examine witnesses 
abroad granted to a Defendant, who 
had cross-examined, but not exa- 
mined in chief, under a Commis- 
sion sued out by the Plaintiff. 
Sheward v. Sheward, 146 

8. Receiver apffbinted, after answer 
of a purchaser, upon the mutual 
lien, for the remainder of the pur- 
chase money, or the deposit, a 
mixed possession, his admitted in 



solvency, and intentioii to sell and 
convey. Hall v. Jenkinmon. P, 12S 

9. Execution of a sequestration upon 
meane proctBB refilised. Knight v. 
Young. 184 

10. Decree pro co^fes^o not opened 
without a strong ground: therefore, 
not upon a general affidavit .of de- 
rangement by the party himself; 
evidence m(M*e satisfoctory, and 
extending to the whole period, be- 
ing required. Knight v. Young. 

184 

11. Decree firo cor^eaao distinguish- 
ed from a deci^ ^fUi, 186 

12. A Peer hot to be the receiver. 
Attomey-Otneral v. Gee. 208 

13. Order to examine witnesses in 
support of articles exhibited to dis- 
credit a witness, on notice and the 
Six Clerk's certificate, without af- 
fidavit. Watmore\.Di€kitt9on. 367 

14. No reference for insufficimcy 
until reference for impertinence 
determined. 393 

15. Acceptor of'a bill considered ss 
a debtor, not a surety. 309 

16. Joint imd several answer, includ- 
ing in the title persons who de- 
clined joining in it, ordered to be 
received as the answer of those 
who swore it, without striking out 
the names. Done v. Read. 310 

17. After answer not excepted to, 
liberty to amend the bill without 
prejudice to the injunction, stBying 
proceedings at Law, being the 
common injunction, not upon the 
merits, refused with costs. Turner 
V. Bazeley. ^SO 

1», App^ to The Lord Chancellor 
from a part of the decree, affirmed 
on a re-hearing at the Rolls : but 
the other party having previously 
appealed uom another part of the 
decree, the second appeal brought 
up to ihe first. Blackburn v. Jffi- 
son. 359 

19. Defendant in custody under an 
attachment, and a messenger or- 
dered, discharged on potting in his 
answer: but on exceptions allow- 
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edy the Plaintiff, not having accept- 
ed the costs^ resumes the process 
where it stopped : if costs were 
accepted) he begins again. Hill v. 
Turner. Page 372 

tlQ. Costs on motion against settled 
practice. Hill v. Turner. 372 

31. Order to dismiss a bill, for want 
of prosecution not of course pend- 
ing a ref(U'ence on motion ; the title 
alone being in question* BUcoe v. 
Brett. S77 

23. Order for production of papers, 
in a trial at Law, limited to those 
referred to by the answer of the 
particular Defendant ; and not ex- 
tended to any other answer, except 
. upon a trial directed by the Court ; 
when the production is more gene- 
ral. MargA v. Sibbald. 375 

33. Papers referred to by an answer 
read as part of it. 376 

;24. Order for examining a Defendant 
by a co-Defendant on the allegation 
of no interest in the matter to be 
examined to : that being the true 
construction of the general form, 
that he is not interested, or not in 
the matters in question in. the 
cause ; and any objection to his 
evidence must be taken at the 
hearing. Murray v. ShadwelL 401 

35. Ground of permitting Defendant 
to be examined for a co-Defendant, 
that the Plaintiff might .unite dis 
tinct claims, with the view oi de- 
priving the parties of each other's 
evidence. 405 

36. Ground of tfaepractice, requiring 
for the examination of a Defendant 
by a co-Defendant, general allega- 
tion of no interest, or none in the 

. matters in question in the cause, 
that though he may have no direct 
interest in the subject of examina- 
tion, he may in the result have an 
interest in that subject, the effect, 
perhaps of that examination. 40 5 

27. Order Met to stay proceedings at 
Law, obtained on motion, after the 

. last Seal in the Vacation, the brief 
not having been delivered to Coun 
ael on the Seal Day, discharged 



with costs for irregularity. Sharfi 
v. Athton. Page 412 

See Injunotion 4, 5. Intkhplkad* 
xa 2. Plxaoino 5. 

PRECEDENCY. 
Order of Precedency between the 
Attorney-General and Solicitor- 
General, and the King's Serjeants. 

422 

PRIVATE LETTERS. 
' See ImuNOTioir 1, 2> 3. 

PRIVILEGE. 

1. Privilege of a witness from arrest I 
as a person going to make an affi- 
davit before a Master. 374 

2. The application to discharge must 
be to the Court of which Uie pro- 
ceeding is a contempt. 374 

3. Witness, attending arbitrators up- 
on an arbitration under an order of 
Court, protected from arrest. 39S 

4. Protection from arrest during at- 
tendance through an interval of 
adjournment to another period of 
the same day at the same place. 

395 
See Bavkrupt 25. 

PROMOTIONS. 
See Pages 176 and 421. 

PROTECTION. 
See Privilbob generally. 

R. 

RECEIVER. 
See JvEisDioTiON 1, 2. Peaotioe •. 

REDEMPTION, EQUITY OF. 
See Vendor and Vendee 5. 

RENEWAL. 

See Appointment 1. Contribu> 

TION 1. 

RENT. 
See Apportionment 1. 

RESIDUE. 
5fftf Trust S,^.'^ 
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RESULTING TRUST. 
Sec Appointment 2. Trust 4. 
12. ' 



n, 



REVOCATION. 

1 . Devise of the equitable fee, tinder 
a contract to purchase, provoked 
by the convejance to a trustee and 
his heirs, to such uses as the de- 
visor should appoint by deed, with 
two witnesses, or will ; with re- 
iiiainder to him for life, to the trus- 
tee for the life of the devisor, to 
bar dower, and to the devisor in 
fee. Rav)tm9Y. BurgiM. P. 382 

C. Devise not revoked by merely tak- 
ing the legal estate, 385 

S. Distinction between intention and 
alteration of estate,, as the ground 
of revocation of a will. 386 

4. Revocation by feoffment to such 
uses as the devisor shall appoint, 
with remainder to himself in fee. 

386 

5. Distinction, where partition was 
the sole object. 386 

6. Revocation by a contract to sell a 
devised estate. 387 



S. 

SCOTCH ATTACHMENT. 
See Bills of Exchange 1. 

SCRIVENER. 
See Attorney 1, 2. Bankrupt 2, 3. 

SEQUESTRATION. 
See Practice 11. 

SERVICE.. 
See Interpleader 2. 

SHIP. 

1 . Liability to repairs of a ship upon 
the registered title ; though with- 
out actual notice ; as if registered 
under a general direction to an 
agent to t^e an effectual security. 
M^o parte Machell, 2 1 6 

2. Possession of some owners the pos-| 
session of all, 217| 



3. Part owners of a ship are tenants 
in common, not joint tenants. Ex 
parte Young, Page 242 

4. No lien therefore on the share of 
one, a Bankrupt, having been also 
managing owner, for outfit, freiglK^ 
&c. due to the others. JSx parte 
Young. 242 

SIMONY. 
See Pleading 7, 

SOLICITOR. 

See Attorney, generally. Injuvc- 

TIOK 17. 

SPECIALTY. 
See Waiver 1. 

STATUTES. 
Statute 39 & 40 Geo. 3..c. 98. See 

AOCUMULATION 1, 2. 

" 21 Jac. 1. c. 19. s. 11 



Bankrupt 5. 

- of Limitations. 



Devise 9. 



See 



See Best I. 



SUPPLICAVIT. 

1. Order for security under a meA- 

plicavit on articles exhibited by a 

wife against her husband, under 

Sutute 21 Jac. 1. c. 8. Heyn^e Ca9e. 

182 

SURRENDER. 

1. Distinction as to supplying^ the 
want of surrender in certain cases 
to support a devise of copyhold 
estate, and refusing to aid a defec- 
tive execution of a devise of free- 
hold. ISO 

2. Surrender not supplied for a child 
under a devise in general terros> 
not mentioning copyhc^d estate^ 
and not executed to pass the free- 
hold. Sampson v. Sampson. S3T 



T. 

TERM, 
^ftf Account 1. 
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TITHES. 

1. Decree for tithes in London at 
2«. 9d. in the pound under the Sta- 
tute 37 Hen, 8. c. 12 : the occupiers 
not proving any certain customary 
ipayment in lieu of tithes ; which 
payment will exempt an individual 
house, if usually made a sufficient 
time to acquire the character of 
customary : though within time of 
memory, and not general through 
the place or Parish. The Warden 
and Minor Canons qf Si. Faul't 
V. Kettle, Page 1 

2. Mere non-payment of the tithes 
under the Statute is not an answer, 
as it would not be to the claim of 
tithe at Common Law. The Warden 
and Minor Canons of St, Paufa v. 
Kettle, 1 

. 3. Ah issue refused under the cir- 
cumstances : 1 st, Mispleading ; the 
Defendants not stating customary 
payments by their answer ; but 
adopting ore tenue payments, dis- 
closed by the answer to their cross 
bill, instead of moving for leave 
to file a supplemental answer: 
2dly, The improbability of esta- 
blishing those payments after two 
unsuccessful trials at Bar in an- 
other cause. The Warden and Mi- 
nor Canons of St, Paul's y. Ket- 
tle. 1 

4. Composition for tithes, received 
after the death of the incumbent 
by the successor, apportioned with 
reference to the respective periods 
of enjoyment. Aynsley v. Words- 
worth. 331 
See Pleading 7. 

TRIAL AT LAW. 
^iT^Practiob 21. 

TRUST. 

^. Trust of a term during the re- 
spective minorities of the respec- 
tive tenants for life or in tail in 
possession, &c. to receive and lay 
out the rents, Sec. in stock, to ac- 
cumulate, for such persons, as 
9hould upon the expiration of such 



minorities, or death of the minors, 
be tenants in possession, or enti- 
tled to the rents, and of the age of 
twenty-one, too remote ; and, be- 
ing void in its creation, is incapa- 
ble of modification, so as to esta- 
l^ish it in the extent to which it 
might have been originally carried. 
Lord Southampton v. Marquis qf 
Hertford. . Page 54 

2. Trust of rents of leasehold estate, 
to accumulate and be laid out in 
freehold estates, to be settled, 
ceased at the age of twenty-one of 
the first tenant in tail. Phififis v. 
Kelynge» 57 

3. Marriage held to have been with 
consent of a trustee under a will, 
though expressed, not absolutely 
but in general terms, that Jie 
would not stand in the way of any 
arrangement by the co-trustees, 
&c.; and advising a settlement; 
having previously encouraged the 
proposal; and, though fraud was 
not imputed, having a prospect of 
benefit from the forfeiture. D*Agui- 
lar V. Drinkwater, 225 

4. Money produced by the sale of 
real estate, bequeathed for chari- 
table purposes, a resulting trust 
for the heir. Gibbs v. Rumsey. 

294 

5. Executors, having equal legacies 
for their care and trouble, trustees 
of the residue for the next of kin. 
Gibbs V. Rumsey. 294 

6. Residuary bequest to trustees and 
executors, described both by their 
character and names, to be dis- 
posed of to such person and per- 
sons, and in such manner and form, 
and in sutih sum and sums of mo- 
ney, as they in their discretion 
shall think proper and expedient, 
an absolute interest to them bene- 
ficially; or an absolute power of 
appointment: excluding the next 
of kin, and the heir, as to the pro- 
duce of real estate. Gibbs v. Rum- 
sey. 294 

7. If a tru9t is imposed, the trustee 
cannot take beneficially; though 
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the trust may be too indefinite for 
execution. ^^g^ 297 

8. Distinction between express trust 
for an indefinite purpose, and 
where from the indefinite nature 
of the purpose the Court con- 
cludeS} that a proper trust could 
not be intended; though the words 
import trust. The principle of the 
latter case not applied to express 
trust. 298 

9. Codicil) requiring and entreating 
the executor, who was also resi- 
duary legatee, by will or deed to 
settle and secure 500/. to be paid 
at his decease : the testator declar- 
ing, that he had omitted to. express 
it in his will, not doubting, that 
the executor will readily coniply 
lirith the request ; a trust, by way 
of legacy out of the assets : not a 
condition imposed, independent of 
them. Taylor v. George, 378 

to. Appointment of a sum of money 
by will ; the appointee to pay an 
Annuity, and give bond for the 
payment. The appointment laps- 
ing by the death of the appointee 
in the life of the testator, the An- 
nuity a trust by way of legacy, not 
a condition. 381 

11. Resulting trust by a joint ad- 
vance upon a purchase in the name 
of one. JVray r, Steele. 388 

12. General devise and bequest to 
executors, having equal legacies 
of stock for mourning, their heirs, 
executors, &c. on the especial 
trust to devote all, .both real and 
personal, to debts, legacies, and 
Annuities, a resulting trust of the 
residue. Southouae v. Bate. 396 

See Charity 4. Dbvisb 9. 



VENDOR AND VENDEE. 
1. Purchaser not compdled to take 
a doubtful title; depending on the 
questions, whether a deed, not de- 
livered, but merely retained by the 
vendor, until payment of the mo- 



ney, could be considered as an es- 
crow : in that case, as between a 
judgment creditor and the As- 
signees under the Bankruptcy of 
the vendor, whether payment to 
the Assignees would be a perform- 
ance of the condition, making Uie 
deed absolute from the beginning, 
and any conveyance from the As- 
signees inoperative : if not an es- 
crow, but absolute from the com- 
mencement, whether with refer- 
ence to the Statute 21 Jamea I. c. 
19. s. 9, the judgment would be 
operative as against the lien of the 
Assignees for the price; and, if 
not, what would prevent its at- 
taching on the estate. Slofier v. 
Fi9h. Page 145 

2. The rule against compelling a 
purchaser to take a doubtful title, 
at least as old as Sir Jo^efihJekyll's 
time. 149 

3. Furchzsev pendente lite from the 
Defendant in a real action bound 
by the judgment. 205 

4. So upon a writ of me^ne under the 
Stat. Weatminater 3. 205 

5. Assignee of the equity of redemp- 
tion, pending a suit for redemption, 
bound by the decree. 207 

6. Purchaser of an estate, charged 
with debts, pending a suit by cre- 
ditors, bound by the decree. 207 

7. Judgment confessed after a bill of 
foreclosure ineffectual against the 
Plaintiff. 207 

8. Vendor's lien on the estate for the 
purchase money not discharged by 
taking bills of exchange ; which 
are to be considered, not as a se- 
curity, but as a mode of payment. 
Milla V. Grant, 306 

9. As to the effect of a security of a 
third person upon the vendor's lien 
on the estate for the purchase mo- 
ney, Query. 309 

10. Contract for land by letters, 
sufficient withm the Statute of 
Frauds: not specifically executed, 
unless upon a fair interpretation 
importing a concluded agreement : 
and not doubtfuli whether only 
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treaty. Stratford v. Boaworth. 
Page 341 

11. Words construed so as to have 
some meaning, rather than reject- 
ed : therefore vendor proposing a 
price, clear of all expenses, con- 
strued, that the purchaser should 
bear the expense of making out 
the title; the law imposing on 
him the expense of the convey- 
ance. Stratford Y. BoMwortii, 341 

13. Purchaser before conveyance the 
owner in Equity for almost every 
purpose, as to profit and loss ; but 
before payment may be restrained 
from cutting timber. As between 
his representatives, it is real es- 
tate. 287 
See Practice 8. 

VISITOR. 
See Chslkitt-I. 



W. 

WAIVER. 

I. Specialty security not waived by 

a promissory note taken for the 

balance of account. Curtia v. 

Buah. 416 



WASTE. 
See Injunction 15, 16. 

WIDOW. 
See Election 9. 

WILL. 

1 . Will, if extrinsic evidence could 
be admitted, not to be construed 
by matters posterior to its execu- 
tion. Page 199 

2. General rules of construction of a 
will. 271 

3. Construction of a residuary clause, 
after a bequest to the testatrix's 
younger children, (< but in case I 
*< shall have but one child living 
" at the time of my decease," of 
all . but one die under twenty-one 
and unmarried, to another family : 
not a condition : established there- 
fore in the event of the testatrix's 
death, having never bad a child. 
Murray v. Jone; 313 

4. Will construed without regard to 
the instructions. 3 1 3 

See Construction 4, and Devise 
generally. 

WITNESS. 
Se^ Privilege I, 2, 3, 4> 
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1814, 54 Geo. III. 



FULLER V. WILLIS. 1814. 

Jan 21. 

A DEFENDANT having made the usual motion to Bill, after the 
dismiss the bill for want of prosecution, the Plaintiff moved ^^^^} ino^ion 
to retain it on affidavit as to merito, and accounting for the J^^^i'^'pro^ 
delay ; referring; to Jackson v. Pownal^ (a J and the prac- cuiion, reuin- 
tice, as stated in Gilbert fb J and Harrison^ (c) that the edon terms of 
Court will retain the bill on • payment of costs out of W^^% costs, 
nurse '. **" *PP",' 

•«yir Samuel Romilly^ for the Defendant^ denied, that a ressonable 
the present practice corresponds with the statement in Har- time* not, as 
ruon. formerly, Ux 

parte, but spe- 

r^. ««> ^ vv • « cial, on aifidft 

The VICE-CHANCELLOR. Havmg taken some time to vit, with oo- 
look into the practice, and consult the Registers upon this tice. 
question, I find, that the old practice, which seems to have •> [ * 2 ] 
been, as stated by Harrison^ to retain the bill upon a mo- 
tion Ex parte^ if made within a reasonable time, on pay- 
ment of costs out of purse, (1) has been disused above forty 
years ; and the present, uniform, course is to move spe- 
cially on notice and affidavit; of which Jackson v. Pownal 
is an instance. 

fa J 16 Tet. 304. The order directs, that on the PUintifF's under- 
taking to amend within a week, amending the Defendant's copy, and not 
requiring any further answer, and to reply forthwith, and speed his 
eause to a hearing, and paying the Defendants their costs of obtaining 
the order, 19th May^ (dismissing the bill) and of this application, that 
the order, 19th May^ be dischar^ ; and that the Plaintiff be at liberty 
to amend* amending^ the Defendant's office copy. Beg. Book. 

fbj Qilk Pr. Ck. 112. Ed. 1758. fcj Mar. Ch. FT. 436. 

(1) Ansn. Co. 3 Jitk. 604^ 

Vol. III. 1 
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Gaseb in Gh^nceey. 

Though it is of importance to prevent any increase of 
the means of delay, allowed to Plaintiffs, which are already 
too great, upon the facts, stated in these affidavits, I think, 
the Plaintiff is entitled to retain the bill on payment of 
costs. (2) 



(2) Attomey-Otneral ▼. Finch^ ante, yoL i. 368. 
1[Muid.26S. 
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specific be* 
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cies out of it. 
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legatees, be* 
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should be 
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a subsequent 
recital of the 
fund, as 
« willed to" 
those legatees 
over. The 
surplus there- 
fore passed 
under the re- 
siduary clause. 

[*3] 



SMITH V. FITZGERALD. 

GENERAL SMITH, by his will, dated the 20th of 
April, 1790, reciting, that the Nabob of Arcot was indebt- 
ed to him upwards of 10,000/. arrears of his Annuity, and 
directing, that bills, remitted on that account, * should be 
lodged with his Bankers, and the balance, after adjusting 
their account, paid to his Attorneys,' made the following 
disposition : 

*^ Should the whole of this sum be received at stated pe- 
^^ riods, I give and bequeath out of it 1000^ to Colonel Sy^ 
** denham, 1000/. to General Home, 2000/. to MaUhew Jo- 
^ seph Smithy 1000/. to yoseph Cooke, my godson, 1(X30L 
" to Henry Cosby, my TOdson, 1000/. to Joseph Briggo, 
*'my godson; to the daughter of Major Thomeu fUz* 
^^geratd, by name Sarah, 2000/. of lawful money of Gr^a 
** Britain. I give and bequeath 1000/. of this debt for the 
" use of the poor of the town of Woolwich, in Kent; the 
^ interest arising therefrom to be annually applied to such 
^^ distressed objects as the Churchwardens and Minister 
*^ of the Church shall think proper, and this sum to be en- 
*^ tirely under their guardianship and care, my trustees see- 
*^ ing it safely secured for the purpose above mentioned, 
*^ viz. the relief of distressed objects. From this debt of 
^^ his Highness I bequeath 500/. to the Charity School at 
*^ Madras, for the education and maintenance of soldiers^ 
^^ children, and other orphans; and 500/. to the different 
^^ Hospitals at Bath, to the relief of such objects as are an- 
^* nually sent to them. I have here bequeathed 11,000^ to 
^^ several purposes. Should this just debt from the Nabob 
*^ be paid, there will be coming to me 12/XX>/. exclusive of 
^ any demands from the house of Devaynes and Co., and I 
" leave 1000/. unappropriated for casualties.** » » • #4{^ 
^^ Should any of the legatees mentioned in the last twoMf^ 
^^ second paragraph, be dead at the time of my decease, or 
** ere the whole of this sum is received out of the Nabob's 
** handsy in such case I give and bequeath such legacies to 
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Smitb 

V. 

FmauuLS* 



*' tbe eldest bod of Mr. Charles Smithy or on his decease to 
** his second son.'' •**»»» " After aU the legacies 
^ are paid (except tbosQ mentioned from the Nabob's debt 
^ due to me, as they may require time,) all such balance as 
*^ shaH remain overplus (exclusive of the Nabob's willed to 
*^ Mr. SmiMa sons,) to be equally divided aqaongst the 
*^ trustees, or the survivors of them." 

The tesutor appointed his wife to act jointly with Major 
Thomas Fitzgerald^ and two other persons, as trustees of 
his will; and died in 1790. 

By an indenture, dated the 10th of Tu/y, 1805, the East 
LuBa Company appropriated an annual sum to form a fund 
for payment of the private creditors of the Nabob. The 
surviving personal representative of the testator was a 
party to that deed; and 43,312/. 19tf. 4d. was, in 1810^ 
awarded as the sum due to the testator* Many of the le- 
gatees died in testator's life«time. The bill, filed by the 
two sons of Charles Smithy contending, that by the arrange- 
ment with the East India Company the debt due to the tes- 
tator became liquidated, and ought, according to the true 
construction of the will, to be considered as paid on the 
10th of yu/y, 1805, prayed, that the rights ot all parties 
might be ascertained, &c. 

The questions were, 1st, whether the debt, due by the 
Nabob of Arcat, was specifically bequeathed : if not, 2dly, 
whether the residue of that debt, beyond the amount of the 
legacies, given out of it, and not lapsed, passed under the 
residuary clause to the trustees, or to the two sons of Mr, 
Smith in succession, or was undisposed of. 

Sir Samuel Romilhfy Mr. Hart^ and Mr. Trawer^for the 
PUnntiffs. 

Mr. Benym^ and Mr. Mttford^ in support of the Chari- 
table Legacies i Mr. Leach^ and Mr. Phillimore^ for the 
ether Legatees^ claiming specif c Portions of the Debt from 
the Nabob of Arcot. 

Mr. Richards^ Mr. Cooke^ and Mr. Barber^ for the TruS'- 
teesj claiming under the residuary Clause; and insisting^ 
that all the Legacies were pecuniary. 

The Master of the Rous. The first question is, whe- f*^* 23. 
ther the legacies, given out of the debt of the Nabob, are 
to be considered as specific, or, in other words, whether that 
debt, whatever its amount might be, was not intended to be 
divided among the legatees. The same legacies may be Legscies 

E"ic in one sense, and pecuniary in another! specific, as specific in one 
out of a particular fund, and not out of the estate at aenie; u out 
; pecuniary, as consisting only of definite sums of mo- ij/^^!^^ 

cunuuy in 
snotbers ss of definite sonis of money; not a gift of the Amd itielft or say sliqoot 
ptct.ef it 
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1814. ne>% and not amounting to a gift of the fund itself, or anjr 
aliquot part of it. 

This testator has not directed the debt of the Nabob to 
be divided among these legatees in a given proportioi^; but 
gives to each a precise sum, to be paid out of that debt, 
whenever it should be recovered. It seems sufficiently 
evident, that he conceived the legacies given to them would 
exhaust, or nearly exhaust, the whole debt, according to his 
computation of its amount : but still a gift of a sum of mo- 
ney, though with ever so plain a * reference to the amount 
of the fund, out of which it is given, is very different from 
a gift of the fund itself, with all the chances of its actual 
amount. From the manner in which a testator has divided 
what he conceives to be a small fund, we cannot tell widi 
any certainty, that he would have divided a much larger 
sum in precisely the same manner. He might, if aware of 
the amount, have varied the proportions, or let in other ob- 
jects as legatees. Suppose in this instance, the testator had 
conceived the debt to be of three times its amount: what 
certainty have we, that he would, in that exact proportion, 
have increased the legacy to the poor of Woolwich f There 
is but one case, in which the principle, contended for by 
these legatees, was acted upon : Cordell v. Noden; fa J the 
testator, beginning his will thus, ^^ I dispose of my estate 
*^ after mentioned, and what else I have in the world, in 
^^ manner and form following," distributed his estate among 
his relations ; the particular legacies aniounting to nearly 
the value of his whole personal estate : but it was increased 
at his death: the Court determined, that the surplus should 
go among the legatees in proportion to their legacies. That 
is a case, which, I believe, has never been followed, and 
Lord Aivanley^ in Clennell v. Lewthwatte^ (kj says ex- 
pressly, that in so distributing the surplus, ^^ the Court did 
*^ what could not be warranted." My opinion is, that these 
legatees are entitled to nothing more than the sums of mo- 
ney bequeathed to them, with interest thereon from the 
time of payment, which seems to be fixed by the testator 
himself to the time when the debt should be recovered, and 
the trustees admit, that it is to be considered as recovered 
from the time of the agreement between the Nabob^s cre- 
ditors and the East India Company. 

[ / ] Upon the other question, as to the residue of the debt, 

I have entertained, and still entertain, a great deal more 
doubt. It is unceruin, upon the will, whether the testator 
intended to give that surplus to the residuary legatees, or 
to Mr. Smitlv8 sons, or whether it is undisposed of. If tlie 
words ^^ willed to Mr. SmitfCs sons" were left out, it woidd 
be undisposed of; for then the clause would run thus, ^ all 



Distinction 
between a le- 
gacy of a sum 
of money, 
tkou^ with 
a plam refer- 
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f *6] 
CordeU ▼. JVo- 
den, 2 Vem. 
148; that le- 
gatees are en- 
titled to the 
surplus in 
proportion to 
their legacies 
under the ge- 
neral intro- 
duction, de- 
claring the 
will a dispo- 
sition of all 
the estate, 
oTerruled. 



CaJ 2 Fern. 148. 



CV2rei,jim.46S. See page 471, 
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^ such balances as shall remain overplus (exclusive of the. 1814. 
•• Nabob's) to be equally divided among the trustees.'*^ But 
the trustees say, they are excluded from nothingi»ut that part 
of the debt before* given to Mr. StnitVs sons* Mr. Smithes 
eldest son, on the other hand, says, that by the preceding part 
no balances had been given to him, or, failing him, to his bro- 
ther ; but that they were merely substituted in the place of 
such legatees as might die in the testator's life-time, or be- 
fore the debt should be recovered. The testator is there- 
fore to be understood as saying, either that he had before 
given the balance or overplus of the Nabob's debt to Mr. 
Smithes sons, or that he thereby gave the same to them ; . . 

and cases were cited, to show, that the recital of a gift^recitS^^if not 
though nothing had in fact been given, would amount to a inconsistent 
gift. The language does not property import, and I do not ^}^ present 
conceive the testator intended, to make any bequest to Mr. *^f^ ' " '^ 
Smithes sons, by this residuary clause. It refers to some- mtatlmdent 
thing, as already done ; somediing, that he had given, or gift, 
supposed he had given, to them. If in the preceding part 
there was nothing, that could in any way answer the de- 
scription of what he here says he had willed to them, there 
would then be room for the application of the doctrine, that 
a declaration by a testator, that he had given something, is 
sufficient evidence of an intention to give it ; and amounts 
to a gift : but the question here is, whether he did not mean 
to describe, however inaccurately, that which he had before 
actually given. What he had given to them was, lapsed [ 8 ] 
legacies, and legacies of persons who should die before the 
debt might be recovered. Lapsed legacies would undoubt- 
edly have constituted part of the residue; and in that sense 
would be overplus ; and though they cannot with much 
propriety be called balances, yet of the two it is more pro- 
bable that the testator here adds one to the great number of 
inaccuracies of language, which occur in this will, than that 
he had forgotten what he had in the preceding page really 
given to Mr. Smithes sons; and meant here to state, as giv- 
en to them, something different from what he had actually 
given. Without denying, that the recital of a gift, as ante- xq impltca- 
cedendy made, may amount to a gift, the Court ought to tion of legacy 
sec very clearly, that there is nothing in the will, to Which from recital, 
the recital can refer, before it is turned into a distinct be- ^Jhinir* to'^*'' 
quest : otherwise an inaccurate testator may be held to make which it can 
a second bequest, when he has only made an incorrect re- refer, in the 
ference to the first. However unnecessary it may have been ^^^ 
m this case to make any saving out of the residuary clause 
of what had been given to Mr. Smithes sons, yet my con- 
ception is, that what had been given to them was sdl the 
testator meant to exclude his trustees from taking. 

It is not necessary to find express intention to give them 
this residue* Probably the testator had no distinct inten- 
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tion with regard to it; not conceiving that aoy surplus, or 
at least any considerable surplus, of the debt would exbt : 
but here are words sufficiendy Urge to give them every 
thing that is not expressly excepted : whereas Mr. SmitK^ 
sons cannot take it without express bequest to them* My 
opinion is, that here is no such express bequest to them ; 
and consequently the surplus of the Nabob's debt makes 
part of the residue. 



MILLS V. FRY. (1) 



1814. 
Man 7. 

Order to cool* UPON a motion to put the Plaintiff to his election to 
pel eleetkm to proceed at Law or in Equity, an order had been obtained 
P"^^^*^.** by the Plaintiff for the usual reference to the Master, to 
Equity of inquire whether the suits were for the same matter. 
coune:but, if Sir Samuel Romitly^ for the Defrndanty moved to stay 
upon a fabe proceedings at Law, pending that reference; notice of trial 
having been delivered. 

Mr. Leach, for the Plaintifi 



•uggeatioo, 
thai the taita 
are for the 
aame mattery 
discharged s 
and that Quet* 
tion, if ofanj 
difficulty, re* 
ferred to the 
Matter I and 
all proceed- 
ings stayed in 



The Lord Chancellor. The motion to put a Plaindff 
to his election to proceed at Law or in Equity, is one that 
may be made without notice, (2) and the Plaintiff comes to 
discharge the order ; insisting, that it was obtained upon a 
false allegation, that the suits are for the same matter. If, 

^ ^^ ^ upon that application, it appears that they are not for the 

the'meanUine! same matter, the Court does not refer it to the Master; but 
if the Court has'any difficulty in determining whether they 
are for the same matter or not, then the reference is direct* 
ed ; and I believe, and am confirmed by the Register , {a J 
that all proceedings are stayed in both Courts in the mean* 
time, (oj 



faj Mr, WaJOcer, 
(1)1 Coop. Jtep.lQT. 



CbJ Boydi.Eeinxdman, onlf, voLL 381. 
(3) ^nm. 1 Tto.jun. 91. F^. Mom, 9(KK 
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R££S, Ex parte. 1814. 

Mom, 10. 

DR. WILUAMS, by his will, dated the SSth of June, Relief for 
Kll, gave real estates to trustees for 2000 years, for cha- S|^^^|J/^ 
ritable purposes; and in 1737, a decree was made for car- stead of infor- 
rying the Charity into eifect. Under the late Act of Par* mation, under 
liament, fa^ to provide a summary remedy in cases of the Stat. 53 ^ 
abuse of trust, created for chariuble purposes, a petition ^^g'l^^" 
was presented by the trustees, stating, that on a survey, toqwationati/ 
lately made, of the Charity estates, with the view of re- abuse of trust 
letting them, it was discovered, that many years ago, two aabctweenthe 
meadows, which had been part of a farm belonging to the JJJ^^^'^f 
Charity, were by the tenant exchanged with a tenant or the Charity, 
agent of the late Earl of Grosvenor for three meadows be- not applicable 
longing to his Lordship, lying contiguous to the Charity *^?» **^'u^ 
farm ; that, upon ezamming the minutes of the trustees, no ^^ {^^jn. ^ 
mention was made of this exchange ; that it was not their merly belong- 
act ; and they had no power to exchange. ed to the 

The petition prayed an inquiry, who was in possession Charity. 
of the said two meadows belonging to the Charity; and that 
the possession thereof may be re-delivered to the Petition- 
ers ; offering to restore the meadows, which their tenants 
held by way of substitute. The Aitomey-GeneraPs allow- 
ance of this petition was duly certified according to the di- 
rection of the Act ; and copies were served on Lord Groa^ 
veneres a^ent, and the tenants of the two meadows claimed 
by the Charity : but no affidavits were filed in support of 
the petition, or against it. 

Mr. Hart^ and Mr. Shadwell^ in tuffport of the Petition^ 
admitting, that, if Lord Groavenor objected, his right could [ 1 1 ] . 
not be determined under this Act of Parliament, contended 
for the jurisdiction to the extent of a reference to the Mas- 
ter, to inquire who is in possession of the land, and under 
what circumstances, to enable The Attorney-General to 
form his judgment. 

•Sir Samuel Romilly^ and Mr. Heya^ for Lord Grosvenor^ 
insisted, upon the woras of the Act of Parliament, that there 
was no jurisdiction for the purposes of this petition. Here 
is no alleged breach of trust : nor is the direction of the 
Court necessary for the administration of the trust: but this 
is an adverse claim set up on the part of the Charity to an- 
other person's estate. The Legislature did not mean to 
place parties in this situation, that they might be deprived 
of their estates by a summary order, with this limited time 
for appeal. The petition was not opposed on affidavit ; as 
that would have given jurisdiction. 

faj Stat 52 Geo, 3. c. 101 . 
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1814. The Lord Ch avcellor. Upon this Act of Parliament, 

with reference to Chanties, I generally put the same coo- 
struction as The Master of the Rolh put with great propri* 
ety upon the Act with regard to money entailed; (aj xh^X 
diTuon imdcr ^^ Court, though it has jurisdiction, ought to consider, in 
the Sut. 53 ^^ cases, whether it is fit to exercise that jurisdiction,x>r to 
GM.d. clOl, put the party to file an information: otherwise, in manj 
substituUng cases, this Act would be inconsistent with the safety of 
!!ffi!!!^#5« :« property. A Defendant in a cause has various defences 
cases of abase ^7 P^^^ ^f purchase for valuable consideration without no* 
of trusts for tice, &c.; but, if a person can come with a petition, not even 
'2?^^%"*^ upon affidavit, and leaving the party to state his own case 
c^W as to ^y ^^A^>^ without the information, which as Defendant 
nioney entail- in * a suit he would have, whose property can be represent- 
ed, dtscre- ed as safe ? I do not think I ought in any case to direct 
tionaiy. ^^ reference you pray ; but certainly not without previous 

[ * 12 ] inquiries; as I do not know in what expense I may involve 
a man, by permitting trustees to come here, without having 
before the Court any persons in the nature of Defendants, 
to inquire who is in possession of the property, and under 
. what circumstances ; as then there must be supplemental 
petitions to bring before the Court those persons, who, if 
brought in the first instance, might have shown that there 
Was no ground for it. The meaning of this Act is, that the 
petioon is to proceed, not without a Defendant, but, as upon 
an information, with a Defendant ; and my view of it is, 
that in cases where there is a Charity trust estate, and the 
question is only whether the revenues are properly distri- 
buted as between the trustees and the objects of the Cha- 
rity, this mode by petition may be very convenient : but, 
if the question to be decided is, whether land, alleged to be 
Charity land, was ever so, and if it ever was Charity land, 
whether it has been by purchases transferred, so that the 
trust cannot attach upon it, petition is a very inconvenient 
mode of deciding that. This is not the first time that I 
have refused a petition that brought before me no Defend- 
ant. 



The petition was dismissed without costs, (l) 

CaJ Sut 40 Geo, 3. c. 56. Ex parte Sterne^ 6 Fee, 156. 

(1) In the subsequent case. Ex parte Bmm, Coop. Rep, 295, The Lord 
Chancellor held, that constructive trusts are not within the Act, 52 Ge». 
3. c. 101. See further on this Act, ante^ vol. i. 496, Ex parte Seageare^ 
Ex parte BerkhampeUad School^ toI iL 134, and Ex parte QreetAmm^ 
1 Madd, 9X 
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ATKINSON, Ex parte. Ma^lx^l. 

23.* 
THE petition, presented by the Assignees, under a Com- Ord er for 
mission of Bankruptcy against JRicharddnd Joseph •Sw^^^''» P^'^JSId^* 
who had proved a debt under a Commission against John Bankruptcy 
Coggtm^ stating that a dividend of Sa. had been declared with interest 
under Coggan^a Commission, prayed, that the Assignees of «nd costs, on 
Coggan might be ordered to pay the amount of the divi- 5!*'V^o!f"r 
dend on the sum proved by the Bulmers, with interest and 49^0^9,^. c. 
costs. 121. s\i the 

Sir Samuel Romilly^ and Mr. BelL in mpport of the Peti- Assignees not 

Mr. Cooke^for the Assignees^ pres§ed, under the circum- SSelr objec- 
stances, that the dividend should not be paid until after a tion. 
petition, which the Assignees intended to present, to have 
the debt expunged, should be heard. 

The Lord Cbancellor. It is necessary, that the rule 
upon this subject should be known. Before the late Act of 
Parliament, faj the course was, that Assignees, meaning 
to dispute a declaration of dividend, came here to exhibit 
the proofs, upon which thev resisted, and souj^ht to expunge 
it; stating by affidavit, at least upon their information from 
others and belief, facts, forming a ground of objection ; and * 
sometimes taking the more expensive mode of filing a bill 
for an injunction. 

When the Legislature thought it better to keep the whole 
of this subject under the jurisdiction of The Lord Chancel^ [ 14 ] 
/br, a petition became, under the Act of Parliament, the only 
remedy ; and the creditor has only to come here, claiming 
his dividend ; and the Assignees, if they do not choose to 
pay, must come to expunge the proof; stating upon affida- 
vits, at least that they have been informed of facts, which 
they believe to be true, forming an objection to the proof; 
and putting the creditor to answer. Having sworn to 
his debt, he may surely require the Assignees to tell him 
their objection ; and it is not to be assumed, that he is to 
petition in truth to prove his debt again. With a view to 
the costs, I wish to know whether the Assignees ever stated 
to the petitioner the only objection they have. 



The Lord Chancellor made the order for payment of Ms^ 22, 
the dividend, with interest and costs. 

CaJ Stot 49 Gm. 3. c. 13t s. 13, 

Vol. III. 2 
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j^^\'^ SCRIVENER, Ex parte. 

between a THE object of this petition was to expunge the proof of 

charge of U8a<p a debt under a Commission of Bankruptcy, upon the ground 

ly, in Bank- of usury : but the charge was not established* 
ruptcy, and m ' " 

and Equity; The Lord CHANCELLOR. Upon the notion of the eaui- 
where it must table jurisdiction in Bankruptcy, we go much further than 
be "^ijj^*^'?*^ Courts either of Law or ♦ Equity. At Law, you must 
^nofor^in' ^^^^ ^^^ ^^ charge of usury ; and in Equity, you cannot 
Equity by ad* come for relief, without offering to pay what is really due ; 
mission, with and must either prove the usury by legal evidence, or have 
an offer to pay ^[^g confession of the party ; but in Bankruptcy, it has been 
the real debt. ., j «• • ^ J^ ^ ^ • ^ ^'L- ^ 

In Bankruptcy considered sufficient to suggest usury in a petition, support- 

the proof is ed by affidavits merely upon information and belief; put- 
imposed upon ting the party charged to prove against himself, for the 
the creditor; purpose, not of giving him his real debt, but of cutting him 
the debt is' '* ^^ ixom all relief. It is, I admit, now too late to alter 
wholly ex. that, (l) 

punged. This petition takes no material notice of what passed be- 

[ * 15 ] fore the Commissioners : but the examinations show, that 

they sifted this transaction to the very bottom ; asked every 

ipestion that could be put ; and have procured all the in- 
ormation that could possibly be obtained from any deposi- 
tion ; and the creditor has given answers upon oath, that 
make the debt by no means usurious. Here is therefore 
no ground to expunge the proof. (2) 

(1) Lime ▼. WaJHer^ JOwg. 708. Ex parte Campbell^ 3 J2mc, 51. Ex 
parte Skip, 3 Fee 489- Ex parte Tlutmpaen, 1 Mk, 125. 9 Fet. 84. 16 

Vet. 124 Mcuon v, Gardner, 1 Fenb. TV. £9. 25. 4 Bro. C. C 435. Scott 
▼. MsHt, 2 Cox, 183. 

(2) See Ex parte Burt, Ex parte Jetmingo, 1 Madd, 46, 331. 



1814. AMIS V. LLOYD. 

June 11. 

No relief to THE bill praying a foreclosure, and the PlaintiiF, having 
a mortgagor proceeded at Law, being entitled to take out execution on 
r"!^ 2^\^20 ^^^ ^^^ ^^ which the time expired, a motion was made by 
the mortgagee ^^ Defendants for a reference to the Master to compute 
being entitled principal and interest, and to tax the costs ; and that^ on 
to execution, payment, the PlaintiflF may be * ordered to assign ; and in 

[ * 16 ] the meantime the proceedings at Law may be stayed* 
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Mr. Wear J in support of the Motion^ referred to the Sta« 
tute. CoJ 

The Lord Chancellor refused to interfere; observ- 
ing, that it is indispensable that the mortgagor should apply, 
before the mortgagee is entitled to take execution, 

fa) 7 Oeo, 3. c. 20. On the conttniction of this Statute, tee JTirton ▼. 
AwMfi. 4 re«. 105. Baatard ▼. Clarke^ 7 Vf. 489. WakereU v. DeUghi^ 
9 Vet, 36. Ciop, Rep, 77. Mnriti ▼. JfCariney, 13 Vea. S60. 
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EARL OF MACCLESFIELD v. DAVIS. 



1814. 



June 11. 14. 

THOMAS BLACKALL, by his will, devised to the Earl juriidiction 
ef Macclesfield and James Mitsgrave^ all his freehold es- for the speci- 
tates, to hold to the use of John Blackall for life, without «« delivery of 
impeachment of waste; with remainder to the trustees to ^^i^^j^'l 
preserve contingent remainders ; with remainder to the first ally in the n*- 
and other sons of John Blackall in tail male ; and gave his ture of heir* 
leasehold estate for such persons, &c. as nearly as its na- loo""*- 
ture admitted, to be enjoyed as his freehold estates. He orderedon "^ 
bequeathed to the Earl of Macclesjleld and Musgrane^ their motion, of ar^ 
executors, &c. all his plate, jewels, paintings, and household tides claimed 
furniture, (except beds and linen,) then in his mansion- ^1^^ k^*!!' 
house 9t Great Hagely^ as heir-looms, as long as the Law (^^in^a' 
would permit, for the use of the persons entitled, by virtue chest at the 
of the limitations, to his freehold and leasehold estates ; Banker's of 
and appointed the Earl of Macclesfield^ Musgrave^ and j^^j^Jf^^^^*"^ 
John Blackally his executors. iSswcron a 

* After the death of the testator, in 1786, yohn Blaciall Vien. . 
entered on the estates, and took possession of the heii*- [ * 17] 
looms ; which were then and since usually kept and locked 
up in an iron chest. After the death of John BlaciaU, the 
bill was filed by the surviving executors, and the tenant in 
tail, alleging, that the Defendant JDoof^, the executor of 
Blaciallj in November, 1802, took possession of the iron 
chest and all the contents, comprising the heir-looms ; and 
afterwards deposited them with the Defendant Waters; 
from whom they came to the Defendants Fere and Co.; 
and charging, that the key was in Davis^s possession, pray- 
ed that Waters, or Vere and Co. as his Bankers, may be 
decreed to deliver to the Plaintiffs the iron chest ; and in 
the meantime may be restrained by injunction from selling 
the plate, &c. ; and Fere and Co. from parting with the 
chest. 

The Defendants insisted on a lien ; Davis alleging that 
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1814. Blackall^ the tenant for life, had deposited the chest with 
him as a security ; and Waters had received it upon a loan 
to Davis. 

A motion was made by the Plaintiffs, that the Defend* 
ant Davis may be ordered to deliver to the Plaintiffs the 
key of the iron chest, admitted by the answer of Vere and 
Co. to have been deposited with them by Waters^ and to be 
in their custody, and that they may be ordered to peraut 
the said box with its contents to be inspected by the Plain- 
tiffs, or any person they may appoint, at all seasonable times, 
upon request ; and for an injunction according to the prayer 
of the bill. 

Mr. Harty and Mr. Philltmorey in support of the Motion^ 
observed, that no action of trover could be maintained by 
the Plaintiffs, from their inability to identify the property ; 
and BlackaU had been one of the executors. 
[ t8 ] Mr. Barber^ for the Defendants. 

The Lord Chancellor. This bill aims only at another 
mode of discovery, in a way less expeqsive than by answer; 
and if the Plaintiffs had filed a bill of discovery, in aid of 
an action of trover, they must have had it. It is now too 
late, since the case of Fells v. Read^ {a ) following Pusey 
V. Pusey J (bj to discuss, whether this Court will' interfere 
for the specific delivery of a chattel ; and, if it will ia such 
a case, a fortiori the restitution of heir-looms must be de* 
creed ; upon which there never was any doubt. By grant- 
ing this motion, the interest of the Defendant Waters is not 
affected ; the Plaintiffs, only desiring to know what is ia 
this box, have a right to have from him the information, 
what those articles are, the specific deliv^y of which they 
seek by their bill. With respect to the Bankers, holding 
merely as agent of Waters^ the Court would, if necessary, 
order hiia to take the box from them, and allow the inspec- 
tiojo. Not having put upon the record a plea of purchase^ 
without notice, he could not refuse to discover what is the 
property claimed. In directing this inspection, the conve- 
nience of the Bankers must be consulted ; and with that ob- 
servation I shall make the order. 

fa J 3 r««. 70, 

fbj 1 rem, 273. Buke o/Somertei ▼. Cr9kmu, 3 P. WiU, 3S9. 2 £f. 
Ca. M. 146. Uinfd v. Uarlng, 6 Fe«. 773. 10 Vet. 163. Uvther j. Urd 
Lvtvther, 13 Fet. 95. 
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1814. 
LurcoLs's IxH 

COWDELL V. TATLOCK. "^ 

June 7. 11. 

THE Plaintiffs, one of whom was an infant^ having filed Order to 
a replication, but not served subpoenas to rejoin, obtained withdraw ne- 
an order -to withdraw the replication on payment of 20*. L^^nt of 
costs. The Defendants moved to discharge that order with 30t. costs of 
costs. course: the 

Sir Samuel RomiUy^ in support of the Motion^ mentioned SjjfljL?^*' 
Pott V. Reynolds; {a J insistmg that an order to withdraw 1743^ v^v\nx a 
the replication is not made of course under any circum- discretion to 
stances : as the Plaintiff would thus get rid of his liability exceed 40f. 
to pay full cosU, if the bill should be dismissed ; and the ^^UmiMi?* 
suit of an infant cannot be heard on bill and answer. ^ \^^\\ ^^ ^^ 

Mr» Hart^ for the Plaintiffs^ contended that the order swer. (1) 
was regular ; and, if the replication was withdrawn for the 1° \^c c*m 
alleged purpose of amending, it was not imperative on the pi^^ff * 
Plaintiffs to amend ; denying that an infant's suit could not whe(her*the 
be he^rd on bill and answer. cause can be 

heard on bill 

The Lord Chancellor said, the Register represented q|^^^*'** 
the motion to withdraw the replication, on paying 20*. costs, 
to be of course ; but suggested, that there was a subsequent 
order of Lord Ifardwicie^ relating to this point. 



The Lord Chancellor. In the case of Pott v. Rey- June 11. 
jioldsy the order was obtauned from T^e Master of the Rolls 
as of course : a motion was made before Lord Hardwicke [ 20 ] 
to discharge it ; and from the Register's Book that motion 
appears to have been ultimately refused, faj I am inform- 

fa J 3 Aik. 565. 

Ca) p. 20. Pott v, Ritvolbs. 

Orifer 9/ the 22d Ju^, Vr4,7^Reg. Lib. B. l7A&,fi. 367. 

Laberty for the |*UintJffii to withdraw their vei^ioation, on payment of 
20«. costs. 



Tueidasf, 20th Oeieber, 1747^Be^, Lib. B. 1741^ fi. 406. 

Motion by the Defendants before The Lord ChaneeBer^ that the order, 

made in this cause the 22d day of Julv^ be discharged with costs, unless 

the Plamtiff will consent, in case at the hearing^ or this cause the Plain* 

tHTi bill be di s misse d agamst the said Defendants, or either of them, to 



1(1) See Mmm r. Ritkette et ai. 2 Johns. Cha. Rep. 425.| 
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1814* ed, that in the Register's Office they have considered the 
motion to withdraw the replication, on payment of 20tf« 
costs, as of course, without amending. Lord Hardwicke 
corrected the inconvenience that has been mentioned, by 
the general order of 1748, (b) allowing the Court to rive 
costs beyond -40«. although the cause has been heara on 
bill and answer only. It is said, that in the case of an in- 

[ 21 ] fant Plaintiff, there must be a replication : but I cannot find 
that laid down in any Book of Practice, ("a J I will have 
the Register's BoolL consulted, to see what difference the 
infancy of the Plaintiff makes ; but I think I have authority 
enough for holdings that in the case of an adult Plaintiff 
the order would not be discharged. 



No order was made. 

pay such Defendant or Defendants, hU or their full costs. His Lordship 
ordered, that the benefit of the notice of the said motion be saved to the 
first T/ntrtday for motions in Term* 



On the 39th of October^ 17479 the motion came on again ; when his 

Lordship refiise4 the motion ; as appears by the Remitter $ ASmtte Book. 

General Or- fbj Order of 27th Jpriit 1748, " where any cause shall be brought to 

der^ihApfHf "a hearing upon bill and answer, and such bill shall be dismissed, this 

1748, as to ** Court may, and is at liberty, to direct and order such dismission to be 

costs of dis* ** either with 40«. costs, or with costs to be taxed by a Master, or with- 

missal on bill ''out costs, as the Court, upon the nature and merits of the case, shall 

and answer. '< think fit," Sx. Ord. Ch. (Ed. Beam J 450. See 3 Jitk. 579. 

faj Vide 1 Turn. Pr. 84. 
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1814. 
May 28. 
June IS. 
No jurisdie- 
tion for taxing 
a Solicitor's 
bill of costs 
for obtaining 
an Act of Par- 
Hament. 



WHEELER, Ex parte. 

UNDER this petition, stating that the petitioners had 
employed their Solicitor to obtain an Act of Parliament for 
paving the borough of Chipping Wycombe^ and praying a 
reference to the Master to tax the bill, an order having been 
obtained for that purpose, a motion was made for staying 
proceedings at Law, in an action brought by the Solicitor, 
who moved that the order of taxation should be discharged 
with costs, for irregularity. It appeared from the affidavits, 
that the bill related entirely to the costs of the Act of Par- 
liament, not to any proceedings in this Court ; and there 
was no power given by the Act for taxing the bill. 

For the Solicitor it was contended, that this Court had 
BO jurisdiction to order the taxation of a bill of costs, in- 
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cunred in obtaining an Act of Parliament, which is not a 1814. 
Solicitor's business ; that the case. Ex parte The Earl of ^->-— ^ 
Uxbridffe^ fbj does not warrant the taxation ; the Solicitor Whiiuhp 
in that instance had not delivered * any bill ; nor was the -^ P^'^' 
object to restrain him from proceeding at Law. [ * ^3 ] 

Mr* Hart^ for the PetitionerSy relied on that case ; in 
which the application, which was not connected with any 
proceeding ra the Court, followed the case before Lord 
Rosslyn ; {a) observing, that the employment, from which 
this bill arose, was the consequence of the professional cha- 
racter of the Solicitor, 

The Lord Chancellor. In the House of Lords, great Taution of 
difficulty has frequently occurred from not knowing how a Solicitor's 
directly to tax a Solicitor's bill. Under the recognizance, ^ '" ^ 
the eflPect has certainly been obtained ; and the House has ^x^ only 
sometimes called in the assistance of a Master, to determine through the 
what the amount ought to be : but that has been considered recognizsiice. 
only as putting in force the recognizance, not as a taxation, 
independent of that, by virtue of any inherent authority 
possessed by the House. It must be admitted, that there Distinctloo 
28 a great difference, between the costs of a Solicitor at- bctwecnweu 
tending the House of Lords in a cause, and the costs of so- before^e 
liciting a bill, which any one may do. Is there any in- House of 
6tance of the taxation of such a bill as this, where the party Lords and of 
has done no business in any cause as Solicitor ? At present f?||^'^^1^ \ 
I think I have no authority to order it : but I wiU look in* Jiy oil^^ 
to the cases. do. 

The Lord Chancellor said he was satisfied that the ^^mo 18.. 
Court had no authority to order the taxation of this bill. 
The order was accordingly discharged with costs. (1) 

(hj 6 ret. 435. f a J Ex paru Smith, 5 Vea. 706t 

(1) See Spelman ▼. Woodbine, 1 Cox, 49.' 
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1814. 

PRICE'S Case. 

Bankrupt THE time for passing a Bankrupt's examination being 
protected un- enlarged to the 1st of July^ but the Commissioners not 
tu^e 5 ft^2. '^^^^''^K endorsed his protection beyond the S4th of May ^ht 
c. 30. 8 5, * was taken in execution. 

through the A motion faj was made to discharge him firom custody; 
^fh^ ^^^^ "P°** which The Lord Chancellor ordered the oflker and 
natiinf "uii. *^ Attorney to be served with notice. 
ed by the Sit Samuel Romillyy for the Plaintiff' at Law^ contended 

Commissioii* upon the Act, fbj that the Bankrupt was not entitled to 
*"' k'^S"^*'* ^'' discharge : the summons not being endorsed, 
t^^to CTdwIe ^^* Beames^ for the Bankrupt, insisted, that, upon the 
the adjourn- true construction of that clause, the Bankrupt was protect- 
ment on hii ed during the enlarged time ; that this is the substantial 
summons. object of the clause ; and the latter part of it, authorizing 
the officer to discharge the Bankrupt on producing the pro- 
tection, is a distinct provision for the security or punish- 
ment of the officer : and the omission to endorse the ad- 
journment was an inadvertence, which ought not to preju- 
dice the Bankrupt. 

The Vice-Chancellor said, the construction put on 
[ 24 ] Che Act on behalf of the Bankrupt was the proper construe-^ 
tion ; and the only question was, whether tne time had been 
enlarged. 



The Bankrupt was accordingly discharged, (l) 

faJ Ogl^t Ctue, 11 Ve9. 556. C^J SUt 5 Geo. 3. c SO. s. 5. 

(1) DauU ▼. Tr9tter. 8 Term Sep. 475, DaU^tfe Caee, 1 JBoff nd 
Beat, ISO. Adjournment hsd been endoned. ' 



Caws m OaAircBET. 




LOVAT V. LORD HANELAGti. J»«u 16 » 

THE bill stated the title of the PlaintiiF, as lessee^ for Injunction t 
urt^n years, by indenture, dated the 4th day of yune^ ^ 
1804, subject to a proviso for re-entry on non-payment of | 



Ibfurt^n years, by indenture, dated the 4th day of yune^ fused against 
1804, subject to a proviso for re-entry on non-payment of ejcctmOTt'up. 
the rent, or in case the Plaintiff should assign, set over, or on a breach 



odierwise part with, that indenture, or the possession of the of covenant 
premises diereby demised, or any part thereof, for all or ^y ^^'"^ ^^' 
any part of the said term, to any oihcr person whomsoever, ^JJe of cul- 
iwithout the license in writing of the lessor, his heirs or a^- tWation, if ad- 
signs, or on breach of any of the covenants thereinafter mitting relief; 
•contained on the part of the lessee ; amongst which was a ^-^^^^^^"^ 
covenant, that the lessee " would, during the term thereby prciemST* 
^ granted, well and sufficiently mfuiure and till all the arable fi^m proving 
** land, parcel of the said demised premises, in an husband- oi her breaches 
** like manner, and would not sow, or uke, or suffer to be nf^i*ef^^u^. 
** sown or taken, from any part of the arable land thereby be had ; aa b« 
^ demised, more than two crops of com or grain in sue- assigning 
** cession ; but after every such second crop would in an without U* 
^ busbandlike manner summer-till and sow the same with ^^""^ 
^ turnips, and with the crops next succeeding the turnips, 
^ lay the same down with a sufficient quantity of good 
** sound clover, or c^her grass seeds, and suffer the same 
^ to remain laid two years before it should be broken Up 
« again." 

The bill theft stated, that the Defendant, who was seized [ 25 ] 
of the reversion of the premises, had commenced an action 
of ejectment against the Plaintiff, to recover possession for 
breach of the covenants in the lease ; and delivered a par- 
ticular, alleging five distinct breaches, comprising a breach 
of the covenant for cropping the arable lands, and of the 
condition not to assign without license. On the trial, at 
the Assizes for the County of Norfolk^ a verdict was given 
for the Plaintiff at Law ; the only breach proved being a 
breach of covenant in the mode of cropping a piece of 
ground, called the Bullock Hill Piece^ or part thereof, dur- 
ing the years 1811, 1812, and 1813; the tenant having, dur«> 
ing the year 1809, sown a crop of wheat on the said piece 
of land, and in 1810, a crop of barley, in 1811 planted about 
foiu" acres, part thereof, with potatoes, in the next year 
sowed the same four acres with wheat, and in 1813 with 
turnips ; the said mode of cropping the four acres being, as 
was insisted, contrary to the meaning of the covenant for 
cropping the farm, and a breach thereof. 

The bill further stating, that the verdict was obtained oiX ' 

account of such breach, and no evidence was adduced to 
prove any of the other breaches, or at lea^t that no other 
Vol. III. 3 
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1814. breach was iFully establishdl^ or admitted, or decided upoD, 
by the iury, charged, that the said breach was Justifiable 
under the circumstances, that there had been, »'oni time 
immemorial, a large Bullock Fair annually holden at &m 
ham St. Faith*s^ of the demesne of which Man<M; the said 
farm is part,*eDmmeDcing on the 17th of October, and con- 
tinuing for diree weeks ; and the Lords of the Manor were 
bound to allow, or at least had always allowed, such Fair 
to be holden on a certain part of the farm, and particularly 
on BuUoci Hill Piece: that, in 1791, the Plaintiff, with the 

[ 26 ] consent of his lessor, erected, on Bullock Hill Piece^ a cot- 
tage, booth, and stables, for the accommodation and enter- 
tainment of persons resorting to the Fair ; that the four 
acres immediately adjoined to and lay round those build- 
ings; and, if the four acres had been, in the year 1811, 
sown with turnips, or, in 1812, laid down with grass seeds, 
the turnips or layer of grass would have been destroyed or 
materially injured by the cattle at the Fair ; that the lessor 
never objected, or insisted upon the Plaintiff's cropping the 
said four acres according to the strict, literal, import of the 
j$aid covenant ; but expressed satisfaction at the manner in 
which the Plaintiff cultivated the farm ; and it would have 
been perfectly futile, and a waste of labour and expense, to 
have cropped the four acres according to the strict terms 
of the covenant. 

The bill prayed, that the Plaintiff may be relieved from 
^e forfeiture, incurred by the breach of covenant in crop- 
ping BuUock Hill Piece; offering to make compensation ; 
and for an injunction to restrain all further prdceedings in 
the action. 

The answer stated, that the Defendant was prepared at 
the trial to prove the several breaches of covenant in the 
« particular : but on examining a witness with respect to the 
breach, relating to the improper cultivation of the farm,* it 
appeared to the satisfaction of the Judge and jury, that die 
Defendant at Law had clearly broken his covenant as to the 
cultivation of Bullock Hill Piece; and the jury thereupon, 
by the direction of the Judge, found a verdict for the Plain- 
tiff; who offered, if necessary, to go into evidence of other 
breaches : but the Judge decided, that, one breach of cove- 
nant having been already proved, it was unnecessary to go 
into others ; and no evidence was in fact adduced to prove 

[ 27 ] any other of the alleged breaches ; and no other breach of 
covenant was established or admitted, or decided upon by 
thejury. 

The answer adn\itted the existence of the Fair, held upon 
two pieces of land, (one of them being Bullock Hill Piece^ 
or some part thereof, but not by any express allowance of 
thtf Defendant, as Lord of the Manor ; and that the Plain- 
tiff had, with the consent of Sir Philip Stephens, the lessor, 
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erected on Bullock Hill Piece a cottage, booth, and stables, 
as mentioned in the bill, for the accommodation of persons 
resorting to the Fair ; but the Defendant did not believe, 
jtbat in case the four acres had been sown with turnips, or 
laid down with grass seeds, the crops would have been to- 
tally destroyed, or materially injured ; admitting, that they 
might have been in some degree injured. The Defendant 
funher stated, that he was ready to nave proved at the trial 
several breaches of the proviso in the lease, committed by 
the PlaintiflF, by under-letting, or parting with the posses- 
MOB of some parts of the premises ; which, with several 
other breaches of covenant, Were particularly specified in 
the answer. 

A motion was made for an injunction to restrain further 
proceedings in the action. 

•S*f> Samuel Romilly^ Mr. Belly and Mr. Sidebottom^ for 
the Plainttff\i--^The general principle, long established, tiiat 
a Court otEquity will relievd against a breach of covenant 
IB all cases, where adequate compensation canrbe made, was 
never shaken uptil the case of Wadman v. Cakraji; (a) 
the circumstances of which case, as your Lordship observ- 
ed in Hill v. Barclay y faj did not require a decision of the 
general question, whether a Court of Equity will relieve 
against a forfeiture by breach of covenant other than for 
payment of rent. 

This is a general covenant, prescribing a mode of cul- 
tivation for we whole farm, not applied to this piece of 
ground specifically ; and the act of the tenant was not wil- 
ful, without a fair excuse : the mode of cultivation pre- 
scribed, however well adapted to the farm generally, being 
under the peculiar circumstances utterly inapplicable to this 
piece of ground, a very inconsiderable portion of it. The 
trifling nature or extent of the act, creating a forfeiture, has 
been considered a ground of relief: Hack v. Leonard. C^J 
Nash V. Lord Derby. CcJ Sanders v. Pope, (d) The cir- 
cumstances, admitted by this answer, prove, that the culti- 
vation of this piece of land according to the covenant was^ 
if not impossible, at least nugatory. The assertion of the 
answer, tnat the Defendant was prepared to prove other 
breaches, which evidence does not appear to have been 
pressed upon the Judge, cannot form the ground for re- 
fusing an injunction, to which the PlaintiflF is entided 
against the consequences of that breach, upon which the 
verdict was obtained. 

Mr. Hart J and Mr. Wyattj for the 'Defendant. 



1814. 




[28] 



CaJ 10 Ve9. 67. 

CaJ p. 28. 16 r«ff. 403. 18 fet. 56^ 

CeJ 2 Fern. SST. 



fdj 12 V€9. 388. 



2ft 



Casbs m Chancbby. 



V. 

Lord 
[ *29 ] 



1814« The Lord CnAvicEi^ho^n Th« aaswer admits disttacdf, 

that the verdict was ukeo upon this breach aloDo^ as to the 
cultivation of this piece of groiHid ; but by no means that 
the injury is immaterial: . "(^ mucb'less that the land might 
not have been cultivated according to the covenaBft* llie 
result of the answer is^ that the landlord^.who was prepared 
at the trial to prove every bresich of covenant, of which the 
tenant might have been guilty. Could have proved breaches, 
against which Uiis Court would not relieve; and was go'mg 
into evidence with that view : but the Judge interfered up- 
09 the first breach, as being quite sufficient : the bill pray* 
ing an injuncUon upon the ground^ a ip.a^rial ground, I 
admit, that against that breach this Court would relieve; 
insisting, therefore, upon the Plaintiif 's Fight, though tfie 
Defendant, by his answer, represents, that he could have 
proved various breaches, i^ainst which the Court would 
not relieve. 

There is a wide distinction in the species ol* justice to ht 
administered under a bill to restrain an ejectment against a 
tenant holding by an actual lease, and one holding only un- 
der a covenant for a le&se; and this rule hiis been establish- 
ed in the doctrine and practice of the Courts The Plmntiff 
in a bill for the specific performance of a contract, comiag 
to stay proceedings at Law, asks that relief upon gfrounda, 
not which he finds in the proceedings had at Law, bnt suck 
as a discovery, obtained from the Defendant, enables him 
to lay before the Court, and if the answer establishes, that 
bMii^ioliLted- ^^^ lease he seeks must contain a covenant, which would 
in the fonner ^^^^ ^^^^ violated, of such a nature, that this Court would 
some groand not relieve against the breapb, the Court would not stay 
>>^"*^i7* proceedings upon a covenant for a lease, which, when exe- 
TOnduci^f the ^^^^' ^^^ lessor might determine by an ej/^ctment, broug^ 
lessor or un- upon a breach, against which no relief could be had* (l) 
der the Sta- * (n the case of an actual lease there is a distinction up- 
tute 4 Of. 2. on an. obvious principle. This Court has nothing to do 
*r « oA 1 ^^^ ^® parties, unless from the condjoct of the lessor, or 
L ^ J under the Statute, (aj. some right arises, depriving the les- 
sor of the benefit of his covenant under that aictuaL lease. 
Belief anuist Wher^ the breach is non-payment of rei|t, which iqay be 
breach of co- ^ allowed for by compensation, not only by the authorijty of 
payment^f^°* this Court, but also under the Statute, thp Court does not 
lent : lessor prevent the landlord's proceeding, if he says he is pisooeed- 
therefofe com- jng, not merely for the rent, but also for the breach, of Qther 
ce^n^soTM cov^^^^^i against the breach of which tbia Court doea not 
other covetiantj not admittin|^relie£ 

CaJ SUt. 4 Om. 3. c. 28. 8. 3. 

(1) Churlmf ▼. 7^ Du^e 0/ Somertet, ante, vol i. 68. DewarUt f> 
J)emfcu,9MHL22. 
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relieve; and therefore will no^ permit him to take ezecu- 1814. 
tion upon a verdict for a breach by non-payment of rent ; 
but compels him to proceed on some covenant, against the 
breach of which this Couft will not relieve. (1) 

It is justly observed, that the particular, delivered in 
this case, containing a specification of the breach of every 
covenant in the lease, is an abuse of the proceeding. The ejectnent by 

Suestion, however, arising fairly upon the answer, is, whe- delivering s 
ler there was not in fact a breach of every covenant, upon partkuUr, 
which the Defendant had a right to enter ; and he says, he '^'^j^'^c 
was ready to prove all these breaches: but the breach of ^^^j^^^ 
this one covenant being proved, against which this Court nant. 
would have reHeved, so little damage arising from it, the 
Judge interfered; refusing to hear evidence as to other 
breaches. The verdict therefore being taken upon that 
single breach, they are just where they were. Under these 
circumstances the bill is filed ; and the landlord, who must [ 31 ] 
act upon information in general cases, states, as far as he 
can, several breaches, against which this Court would not 
relieve by injunction, if the tenant had an agreement only, 
and not an actual lease: for instance, parting with the 
premises without Ikense; against which relief is never 
given. 

I wiU look into the authorities, and the bill and answer, 
with the view of considerbg all the points of this case : but 
it seems to me at present, mat by granting the injunction 
I should merely send the parties to try other breaches, of 
which, if the answer is true, the Defendant has abundant 
psooil 



The Lord Chancellor My opinion is, that this in- June 38. 
junction cannot be maintained. 

(1) In JKff ▼• Barelajfp 18 Vet. 56» it was diecidcd, thst relief tgsintt 
foifeiuire of a lesie for breach of coTenant is not extended beyond the. 
oaae of psjrment of money. 
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1814. 

YONGE, Ex parte. (1) 

UndCTasc- THIS petition, by. the Assignees under a Commission 
m^Mlono™ of Bankruptcy against Slaney^ stated, that Thomas and 
Bankruptcy, William Botfield^ carrying on trade in partnership *as Iron- 
proof by 8ol- masters, in 1807, agreed with Slaney to enter into partner- 
vent paptnerf, ghip in a Banking business at Shiffhal; by the articles pro- 
the jomfdebu vi^iog) ^^^ Slaney should take the active part and manage- 
since the ment of the partnership, draw the drafts, and keep the cash 
Bankruptcy, accounts. On the 25th of January^ 1811, Slaney went to 
rnIiSr"li«^ £on<A)n/ and having, on the 9th of February^ embarked for 
tion'Tbvulc*" -^»*^''«^^» on the 143i of March^ 1811, the Conimission is- 
Bankrupt to sued. At that time, 1355/. Is. Bd. was the general balance 
hia own lue, due from the Bankrupt to the partnership: but the BotfieUs 
tnusfVTb ^^^^ permitted to prove under the Commission a debt of 
fhiud, ezce^- 22,110/. 16«. 10^. the amount of •sums alleged to have been 
ing his autho- taken by the Bankrupt out of, or obtained from, the part- 
"*y» •»! with- nership, without the knowledge or consent of the Botfiekb; 
of hiM>artr**^ who had given securities, or paid, to that amount. The 
aero. schedules, referred to by the petition, stated the particulan 

Partner of the debt, consisting principally of bills, drawn by Slaney 
within the on the correspondents of the house in London^ between the 
l^l2iJ^:^ 1st of January and 8th of fV^n/ary, 1811, in the usual 
aa, though not course, for value received. The petition prayed, that the 
a furety, proof may be expunged. 

^^f » The affidavit of the Botfelda stated their ignorance that 

''CTe?" if/snry was embarrassed, until he had absconded: that they 

r ^ 32 1 ^^^^ ^^^^ ^^^ ignorant that he had drawn any bills, or 

^ '' received or borrowed any money, in the name of the firm ; 

that there was no entry in the books of any such bills or 

notes ; which, in the ordinary way, ought to have been : 

but after the 3d of March^ they discovered, that he had, 

without their knowledge or privity, and clandestinely and 

fraudulently, drawn these bills, &c. for his own separate 

use, in fraud of the deponents, amoimting to 22,1 lOiL 16». 

lOd. which the deponents had, out of their own private and 

separate estates, given security for, or paid the amount of. 

[ 33 ] This last passage was explained in the argument thus; that 

the payment by the Botfields out of their own property, not 

before, but since, the Bankruptcy, was not of the specific 

debts contracted by Slaney^ but of other joint debts to that 

amount, being all the debts outstanding. There was but 

one instance of a security given, in the case of a creditor, 

who, being a lunatic, coiUd not recover the debt. 

(1) 2 M-(?9 Bank. Ca. 40. 
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-Mr. Leach^ and Mr. Montagu^ in support of the Petition^ 
argued, that the Botjleida could not, as against the creditors 
of Sianey^ dispute his acts, the eiFect of their tonfidence in 
giving him the whole management; that they did not be- 
come his creditors until after payment of the partnership 
debts ; that, supposing they had paid all the joint debts, 
that payment, subsequent to the Banklruptcy, could not en- 
able them to prove ; that joint creditors cannot prove for 
the purpose of receiving dividends out of the separate es- 
tate, if there is joint property or a solvent partner; and that 
the late cases Ex parte Reeve^ fa J Ex parte Broome^ fbj 
Ex parte Kensington^ (c) and Ex parte Kendall^fdJ shovr 
joint creditors cannot prove against separate estate, unless 
there be no joint estate and no solvent partner. The Act of 
Parliament (ej has no application, a partner being prima- 
rily liable, not as a ^^ surety" for the debt of another. 

•Sir Samuel Romilly^ Mr. Hart^ and Mr. Bell^for the Bot- 
fields^ contended, that in these transactions, Slaney was not 
to be considered a partner with the BotJieUk^ as between 
themselves; though he was- so as to all other persons ; and 
that the right to prove is the consequence of the fraud ; ac- 
cording to Ex parte Harris^ (a J and the cases there re- 
ferred to. 



1814. 

YOHGI, 

Ex parti. 



[34] 



The Lord Chancellor. Traces are to be found of Underftjoiitt 
Lord Hardmckis opinion, that, where an individual part- 3°"j[°^'*^°" 
ner was indebted to the partnership, or the partnership to j^^^ p^J^^^y 
the individual, the joint and separate estates might with re- recalled mm 
ference to the debts be treated otherwise than tbe Court has * separate es* 
been in the habit of treating such circumstances ever since ^*^^ ^!!ted^ 
the case of Lodge and Fendail: (b) a cas^ df as scandalous fr^ud, not, as 
a breach of justice and as much hardship as I remember, formerly, by 
Since that case, where a Commission of Bankruptcy has contract ex- 
issued against a number of individuals, all engaged in the ^^ from'ac- 
same concern, fand excepting the case where one is also quiescenoe^ 
engaged in a different concern) it has been constantly held, &c. 
that the joint creditors cannot recal into the joint fund what Kxception, 
one partner has applied by contract, either expressed or ]5|j^7nKa«d 
implied : as, where money having been taken out by an in- in ^ di^Kivt 
dividCial partner, or the conduct of the individual has been concern* 
such as led to his appropriation to his own use ; the body 
afterwards approving or acquiescing in that. The funds 



CbJ 1 RowU Bank. Ca. 69. 
Ex parte SwBer and Jackton, 15 Fe9, 52. Ex parte 



CaJ 9 Ve9, 588. 

fcj 14 VtM. 447, 

TaUt^ 16 re9. 193. 

CdJ 14 Fe«. 449. f e J SUt. 49 Gea. 3. c. 131. s. 8. 

fa J p. 34. Ante. toI. ii. 310. 1 R99e, 139. 437. 
fbj 1 Vet.jun, 166. See iiotefaj ante^ vol. ii. 311. JRichardion ▼ 
aihdin^, 3 Vem. 393. 
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1814. in 8uch cases mast remain as they stood at the Bankrnptcj : 
the joint and separate creditors taking respectively what is 
left of each estate. 

Wbere^ on the other hand^ there has been that sort of 
fraud, as in Fordyce** Case, (c) and subsequent cases, that 
one partner may be represented as having stolen property 
[ 35 ] out of the joint jfund, (not using that term ofl&snsi vely,) the 
Court has said, it is aeainst conscience, that his separate 
creditors should resist uie restoration of that which the se- 
parate debtor, from whom they seek payment, has so un- 
righteously, against the consent of his partners^ and in fraud 
of their contract, taken out of the joint fund. 

That, however, is the equity subsisting between the joint- 
and the separate creditors ; and the peculiarity of this case 
is, that the claim is not by the joint creditors against the 
separate creditors of Sianey^ but by his partners, to reiai- 
burse themselves for other sums, which they paid, not be- 
fore, but since, the Bankruptcy. These circumstances raise 
a new and very important question, which has been argued 
upon general grounds. The particular ground, advaneed 
by the petition, is, that Slaney was placed by the other part- 
ners in such a situation of confidence and management over 
the whole concern, that his acts, apparently as partner, can- 
not, as against his separate creditors, be disputed by the 
other partners. There might be consent, positive or im- 
plied, that would prevent the proof as against his separate 
creditors : ^bot upon the affidavits, and so much of the arti- 
cles as is stated, this goes no further than an authority to 
appeat in the wcM-ld as the acting partner: not giving any 
authority to deal, as he has dealt, with the money received: 
nor is there any acquiescence by the other partners in his 
so dealing, that can be represented as equivalent to such 
authority. 

The question in all these cases depends upon the appli- 
cation of the facts to the principle established by the later 
decisions, which I am by no means inclined to disturb : and 
with reference to that principle, the Bankrupt appears to me 
[ 36 ] to have stolen all this property in substance, and in the 
Obligation of sense in which I have before used that expression. The 
a partner to authority given to hold himself out as the acting partner, 
apply proper- imposed upon him an obligation, the instant he received 

lo'^^S P'^**P*'*>'' ^'**^' ^ *PP'y '^ ^ partnership purposes, or to 
purposei,orto charge himself as debtor with it in the partnership books. 
charge him- If his partners could have known that he had applied it to 
^'^hT ^^^^^* *^i» ^w" purposes, from their immediate or subsequent 
ihipbwlw?*'' knowledge, upon subsequent dealings their consent would 
be implied ; which, if all were Bankrupts, would prevent 
proof by the joint creditors against the separate creditors : 

O^ 1 C99ke9 Bank. Law, 562, ed. 6. 
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but this case appears not capable of being distinguished 
from those in which a partner has been considered as hav- 
ing taken and applied joint property fraudulently as against 
the other partners ; upon which it has been held, that the 
property, becoming separate under such circumstances, 
must be applied, not as separate estate, but as if all had re- 
mained solvent. The peculiarity of this case arises from 
the circumstance, that they are not all Bankrupts ; and an- 
othel* question is, whether the two who are not Bankrupts 
can be considered, not as sureties, but as ^^ persons liable'* 
within the terms of the late Act of Parliament, (a J 

The Lord Chancellor. I may state the result of the 
circumstances detailed by this petition at great length, 
though not improperly, as amounting to facts, not preciselv, 
but similar to these. The two Botfields were engaged m 
partnership with Slaneif. To Slaney was committed very 
much the management; but not so committed, that he could 
be guilty of abuses which the nature of the management 
did not authorize ; and which, such as he committed, were 
not sanctioned by the knowledge, or by any subsequent acts 
of his partners. He ^ined by the credit of the partnership 
several sums, amounting in the whole to the aggregate sum 
of 22,000/. He afterwards went to America ; having ob- 
tained part of that sum for his own private purposes, im- 
mediately before his departure. It turns out, as a fact, that 
Bone of those sums were entered in the partnership books : 
and it was not discovered until after the Bankruptcy, that 
such had been the nature of his transactions. At the time 
of the Bankruptcy, the partnership accounts were unsettled: 
and the partnership owed considerable debts at that time ; 
in respect of which demands, Slaney stood with his partners 
a debtor to the joint creditors. Those debts have been all 
since paid by the two solvent partners. 

Under these circumstances, if all the partners had be- 
come Bankrupt, the law is undeniable upon the authorities, 
the principle of which, though they differ considerably 
through a long period of time, as settled by Lord Thurlow^ 
and smce followed, I should with great reluctance see in 
any degree infringed. It is unquestionable, that both Lord 
Hardwicke and Lord Talbot had held, that, where money 
had been, even by contract, taken out of a partnership 
which became Bankrupt, the partnership might prove that, 
as a debt against the separate estate : but in the case of 
Lodge and Fendal^ {a J it not in an earlieV case, Lord Thur'^ 



1814. 




Jiciie29. 



[3r] 



CaJ Stat 49 Of. 3. c. 131. 8. & 

fa J p. 37. 1 Fet./im. 166. Ex parte Batwi, 1 Cfke't Bank. Law, 
534. 
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law decided, that such proof could not be made ; that, if k 
was by contract, and all the partners became Bankrupt, 
things must remain as they were; that the partnership couid 
not prove, in competition with its own creditors : nor could 
an individual partner, if the partnership became indebted to 
him, prove in competition with his own creditors : and un« 
der such circumstances, where the debt arises by contract, 
there could be no proof by the one estate or the other. 

On the other hand, it has been decided, and understood 
from Fordyce^s Case faj downwards, that where one part- 
ner has not by contract, but by fraud, in breach of all the 
obligations partners owe to each other, abstracted the Joint 
property, the partnership may prove a debt against his se« 
parate estate for that money ; as having no connexion with 
the general result of all their transactions. I hope I have 
not been understood, in any observation that has fallen from 
me, as having broken in upon that ; and I say this, giving 
my assent, rather from a sense of the inconvenience and 
mischief in the administration of justice, that decisions 
should be left in a state that makes it impossible for any one 
to know how to advise, than as going the full length of ap- 
proving the later course; as it is the business of partners to 
know l^eir transactions ; to keep each other right: and per- 
haps the better rule would have been to impose upon them, 
and hold them to, that strict obligation. The law, however, 
being settled, there is no doubt, that Slaney took this pro- 
perty under circumstances, in which, if all the partners 
were Bankrupts, proof by the partnership against his sepa- 
rate estate would have been permitted ; and when I speak 
of the estate of the partnership, I am aware, that is the es- 
tate of the Botfielda and Slaney^ which, by the interposition 
of this Court, though comprehending Slaney^ or the credit- 
ors representing both him and the Botfields^ would have 
been proving against the estate of Slaney. I notice it ; as 
in many cases where the individual proving had neither a 
legal nor an equitable debt, yet the proof has been admitted 
for the benefit of those who may have an Equity. 

The question then is, whether the solvency of the two 
Botfielda calls on me to say, they shall not for the benefit of 
themselves have that right against the separate estate of 
Slaney^ who, in the sense in which that expression itself 
may be applied, has robbed this partnership^ which it is ad- 
mitted, in my view of the case, the creditors of the part- 
nership would have, if all three had become Bankrupt. It 
tfnd^r a se- is said, they cannot ; as they would be entering into a com- 

parate (>)in- petition with their own creditors : but that is not so. Sla- 

mission of 

Bankruptcy, there beincf a iol?ent partner, the separate estate applied to the sepantft 

credit6rs» exclusiveJy. 



[39] 



f «J Bk parte Cu$t, 1 CsoAre's Bank. Law. 562» ed. 6. 
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ney^s separate estate must go to his separate creditors; 1814. 
there beiog solvent partners, who actually paid the debts of ^— v*^ 
the partnership after the Bankruptcy, I agree ; claiming, Yoves, 
dierefore, the same equity as the joint creditors would ^ ^^' 
have, if all were Bankrupts. 

The question stands thus. In Bankruptcy there is both 
a legal and equitable jurisdiction ; and previously to the 
Bankruptcy, the Botjtelds might have filed a bill to compel 
Shmey to repay that money, so fraudulendy abstracted. 
That right can never be taken from them by the Bankrupt- 
cy of Slaneyy and the fact, that his separate creditors have 
a right to his separate estate, as, though in Law the two 
solvent partners cannot stricdy be die creditors of Slaney^ 
and though if all were solvent, the three could not maintaia 
an action against one of them, yet in Equity, upon such a 
transaction, the money, so abstracted by that one, is the debt 
of the two, to be applied by them as trustees for the three; 
and the Bankruptcy would not alter that. 

There is, however, a further ground. If it is necessary 
to answer the moral justice of this case, the late Act of Par- 
liament Co J would give considerable aid. If that Act is [ ^ ] 
understood as applying only to sureties stricdy, it is im* 
possible to represent die Botfielda as sureties : but many 
cases fall within the reach of the other words in that Act, 
^ liable to :" cases which I know that Act was intended to 
comprehend. The drawer of a bill of exchange, for in- The draws* 
stance, is not stricdy a surety for the acceptor. In general o^* l^iH oC 
cases, the acceptor is primarily liable upon the bill ; and the ^ugfafnot 
drawer may be in the nature of a surety ; but, if the real strictly a surd- 
transaction is, that as between them the drawer shall be first ty for the 
liable, after what has passed at Law and here with reference ?**^^^^i^**'* 
to the acceptor having or not having effects, I state, from pri^J^uy ^. 
a perfect recollection, that, when that bill passed, it was in able, may be 
contemplation, where justice required it, that the acceptor in tb« nature 
should be considered a person liable for the drawer: but, ^^f S«^w- 
further, the circumstances of each are to be looked at; and ^^^ if fint lia^ 
if a person has become liable, under this Section (a J of the hU by the 
Act he is to have relief. J«»* n»^'c of 

In this case, Slaney pledges the partnership credit; as he ^^n^ witTrc- 
might with respect to third persons ; but he pledges it for ference to the 
a debt, the benefit of which he took entirely to himself, distinction. 
As between him and the partnership, there is no doubt that whether the 
he was first liable. It is true, as Mr. Leach has urged, that ^^^t^or not 
the two cannot be represented as the creditors of Slaney in it to have re-' 
respect of this transaction ; as in fact the three are so : he lief, as a '^per*' 
being one of them: but Equity will modify the transaction ; "f^ liable** 

8Ut49G0».acl3Ls.8< 

C^J SUt. 49 6m. 3. C m. ■. 8. 
ra^p.40. 8cG.^ 
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£x parte. 
Equitable 
debt may be 
molded in 
Bankruptcy; 
though it can< 
not be the 
foundation of 
the Commis- 
sion, as the 
petitioning 
creditor's 
debt. 



and put it in such circumstances, that the equitable remcdjr. 
of the two solvent partners shall not be defeated by the fact, 
that they may not have the legal remedy ; and it is clear, 
that an equitable debt may be proved in Bankruptcy ; though 
it cannot be the foundation of the Commission as the peti* 
tioning creditor's debt* 

* Upon these grounds, it appears to me, that the pl^n, 
moral justice of this case is not met by any legal principle, 
calling upon me to refuse to give effect to the moral jus- 
tice ; and therefore these parties are entided to hold this 
proof, (l) 



(1) See Ex parte Taylor, 3 Heae^i Bank. Ca. 175, where the present 
case is observed upon by The Lord Chancellor, See also Ex parte QgU-' 
[*41 ] ty, ib.l77. 



1814. 
Jwie^. 
The impro- 
per rejection 
of written twl 
dence no 
ground for 
granting a 
new trial of 
an issue: the 
Court being 
satisfied with 
the verdict, 
upon all the 
evidence, in- 
cluding that 
rejected. (2) 



[42] 



HAMPSON V. HAMPSON. 

A MOTION was made for a new trial of an issue, di« 
rected to try whether a deed, executed in 1783, waa obtain- 
ed by duress or fraud. The ground of the motion was, 
that written evidence had been rejected by the Judge, which 
ought to have been received. 

Sir Samuel Romilly^ and Mr. Holroyd^ in support of the 
Motion^ contended, that the improper rejection oi evi- 
dence is alone a sufficient ground for granting a new trial ; 
and that such is the rule at Law ; citing Wilson v. Ras^ 
tall (a) 

Mr. L'each^ Mr. Parkcy Mr. Scarlett^ and Mr. Bellj op^ 
posed the Motion; denying, that such is the rule at Law; 
and observing that Wilson v. Rastall was a penal action : 
but admitting the rule at Law to be as represented, they 
insisted, that it cannot prevail in this Court ; who will look 
into the whole of the evidence ; and if not convinced by 
that examination that there ought upon conscientious 
grounds to be a new trial, will not grant it ; though satis* 
fied, that evidence was improperly rejected, or received. 
This was clearly acted upon, in The Warden and Minor 
Canons of St. PauVs v. Morris, (a J 

CaJ 4 Term Rep, 753. Calcraft v. Gt66#, 5 Term Hep. 19. 
faj p. 43. 9 re9. 155. 



{(3) See the note to Vaigneur et uL v. J5Hb» 2 Desans. Cha. Bep. 643.} 
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The Lard Chancellor refused the applicattoB ; dedar- 1814. 
inff his opinion, upon a very minute consideration of all the 
evidence, that, though the paper which was rejected ought 
to have been received, it ought not to have produced a dif- 
ferent verdict. His Lordship made the following observa- 
tions. 

I admit, that even a record may be affected by fraud ; a A record 
fine, for instance ; if it can be established^ that the appear- "**? *^^^^** 
ance of the woman before the Judge was the effect of com- ^1^ ii^,JJ^' * 
pulsion, applied before she came there. ttmnce; if the 

The first point, upon which this application for a new trial appearance of 
has been put, is, that, whatever may be the effect of the evi- ^^ ^u""ff 
dence that was received, yet, if evidence has been rejected, ^,ivtou»*^ 
that ought to have been received, when that is established compulsion. 
in Law to the satisfaction of this Court, a new trial ought 
to be directed ; and it was insisted, that this is the course 
at Law in such circumstances. 

My opinion being, that these papers, which were rejected 
by the Judge, ought to have been admitted in evidence, the 
question, whether, that fact once established, there must be 
a new trial, and all further consideration of the evidence 
put out of the question, stands thus. Courts of Equity . Jurisdiction 
nave an original jurisdiction, which, I agree, must be exer- {L^^ljjio^ 
cised according to a sound discretion, to try questions of oftet with- 
£su:t without the intervention of a jury ; and which aid is out the aid of 
Bought, according to the common expression, for the pur- » J"'?V^^ 
pose of informing the conscience * of the Court. I agree, ^^^^ 
that a mistake in refusing to send the cause to a jury is a eretion. 
just ground of appeal, if the Court of Appeal should think [ * 43 1 
that the contrary decision would have been a sounder exer- 
cise of discretion : but it is a competent exercise of the 
authority and duty of the Court, in every case, and through- 
out every case, and in every stage, to determine, according 
to its discretion, whether it does, or not, want that assist- 
ance. • 

In the case of The Minor Canons of SU PauPs^ f^J 
the question, whether evidence had not been improperly 
rejected, arose upon the trial in the Court of Exchequer: 
three of the Barons thought, that the evidence ought not to 
have been received: Baron Graham thought otherwise. 
My opinion always was, that this Court was not justified 
in sending that question to a trial : but, upon the motion 
that was made here for a new trial, I held myself bound to 
consider that direction of the Court right: the order never 
having been displaced by a re^hearing or appeal. Taking it 
so, the only considerations were, 1st, whether the evidence 
was improperiy rejected ; 2dly, what it was right xo do. I 

faj The Warden oful Mtwr Caneni of St, Pau?% v. J^ktriM^ 9 Fm. 
155. 
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thought, the rejected evidence ought to have been admitted; 
but the course I took was to examine the whole case ; and 
I refused the application ; my opinion being, that, if, that 
evidence being received, the verdict had been contrary to 
that which was found, I should not have held myself bound 
by that verdict. 

If it is to be taken, that, as this is written evidence, it is 
to be received, I cannot accede to that- proposition. The 
principle must lead to this rule : look at that written evi- 
dence : consider its whole import and eflfect: strip it of no- 
thing: give it the utmost eflPect which in judicial considera- 
tion it can have, and, not considering proceedings at Law, 
the practice of this Court for many years justifies the right 
to look at all the evidence ; what, if rejected, ought to have 
been admitted, to give it the fullest rational e6Fect of which 
it is capable ; afid then to determine, whether, if that evi- 
dence, being introduced, ought not to have altered the ver- 
dict, this Court will send it to another trial, to see, whether- 
a jury will do what in'that vieir the Court thinks ought not 
to be done. 

Then, ought these papers to produce a different effect? 
If the verdict is right upon the rest of the evidence, it is 
impossible to say, that these papers, had they been pro- 
duced, ought to displace its effect ; having regard to those 
principles, which, for the safety of mankind, must be appli- 
ed ; wnatever inconvenience may be the result in particular 
cases. Being called upon to say, that the instrument of 1783 
is to be affected by duress, compulsion, or fraud, I must 
collect the facts from all the evidence that may be laid be- 
fore this Court, or a jury. The effect of these papers is, 
that they show an anxiety for a re-execution of the instru- 
ment, as a remedy for the inconvenience of family disputes; 
always asserting its legal validity : but it would be a wild 
conclusion, where parties matry under such terms, that so- 
lemn instruments are to be set aside on account of this con- 
tradiction as to their mode of life, and sucli circumstances. 
The real question is, whether the evidence clearly prepon- 
derates, as to the effect of these instruments. That depends 
upon a comparison of the evidence; and, upon examining 
it throughout, and in detail, it appears to me quite incon- 
sistent with the safety of transactions relative to instruments 
of this sort, taking the proofs altogether, and with the effect 
of these papers, to say, that this verdict is not right* 



Therefore, there ought not to be a new trial. 
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1814- 
SILBERSCHILDT v. SCHIOTT, 18W. 

Jubf 14^ 15. 

BY a win, dated the 15th of March, 1798, and attested Consiruction 
by three witnesses, the testator, having in 1795 obtained a p^* j^l i,f* 
decree, of foreclosure of a mortgage to him in fee of estates ^uteforigi- 
in Lancashire, made the following disposition : nally on mort- 

** I now proceed to will and bequeath all the property I ^^^^^^S^^^ 
'* may die possessed of, after paying my legal debts and fu* ^^JJ^oi^g ;„. 
^' neral expenses, as follows, (viz.) I will and bequeath to tention ap- 
** Harriet my wife, for her natural life, the interest of my pearinr to di«- 
" property in the En^riish Funds, 36,291/. ISs. 6rf., in trusts Po»^ ®« *11 ^ 
** at this present time, &c. Item, for her Aatpral life, the in- Ihough 'intc- 
*' terest or proceeds of certain farms in the county of Lan- curaiely men- 
** caster, mortgaged to me for 2500/., the documents where- tioncd, both 
•* of are now in the possession of Item, •• **^ '""■'^ 

** for her natural life, the use and residence of my dwelling- Soncy due wi 
^ house. No. 19, Devonshire Place, London, value to me mortage. 
*^ 3400/., &c. Item, all her paraphernalia, &c. in London, at 
•* her ovm free disposal." " ■ And I hereby de- 

*' clare it to be my will, that all the bequests aforesaid, with 
** the exception of the articles left to the free disposal of my 
*^ wife Harriet, shall, after her decease, be disposed of in 
" manner following : to my daughter Harriet Stlberschildt, [ 46 ] 
** one third part of my property in the English Funds, as 
** aforesaid, the principal money to be so settled and secur- 
'^ ed upon Harriet and her children, lawfully begotten, as 
^ to put it out of the power of her husband. Captain Jacob 
** Fred. Silb^rschildt, to touch a shilling of it. Item, one 
** third part of the value of my dwelling-house in London, 
^ when sold, without restriction. Item, one third part of 
** the sum of 2500/. principal fnoney, disposed of in mort- 
^ gage of farms aforesaid. In like manner, to my daughter 
" Elizabeth Le Gros, I hereby declare it to be my will, she 
** inherit and enjoy, after the decease of Harriet my wife, 
^ all the bequests, in the same proportion, and upon the 
"same conditions, as panted to her sister Harriet Silber" 
^^schildt, with this special dilFerence only, that as my daugh- 
" ter Elizabeth has as yet no child or children, nor likely 
" to have, I hereby will, that on her demise without child 
*^ or children, by William Le Gros, the one third aforesaid, 
" in the English Funds, shall revert to and become the pro- 
" perty of my heirs at law, &c. And I hereby declare it 
^^ to be my last will, that my natural son William Haldane 
" Barton shall in like manner inherit and enjoy one third 
" part of the aforesaid bequest, upon the same conditions as 
" to my daughters Harriet and Elizabeth, with this only 
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1814. '^ difference, that his third part of the said bequests shall be 
" at his own free disposal, when eighteen years of age." 

The testator, by the second of several unattested codi* 
cils, made some alterations in his will, revoked *^ the be- 
" quest made to Harriet'* his wife ; directing " the said bc- 
" quest" to go to his heirs at law ; with reservation, how- 
ever, of any future disposition he might think proper to 
make of ^* such bequests." 
[ 47 ] By a third codicil he gave the following direction ; '* that 

*' the bequests to my daughter Elizabeth^ in the body of 
^ my last will left at her free disposal, with a view that her 
>^ husband should personally benefit by them, shall by this 
' ^^ my third codicil be done away, that is to say, the said 
^ bequests to be laid under the same restrictions with the 
^^ rest, so particularly specified in the body of my last will/' 

The bill insisted, that by the terms of the will the mort* 
gaged estate in the county of Lancaster is to be considered 
as part of the personal estate of the testator, specifically 
given to Harriet his wife, for life, and after her death to 
Harriet Silberschildt^ and to Elizabeth Le Gros / and that 
by the terms of the second codicil, the bequest to Harriet^ 
the wife, is revoked; and the mortgage money given in 
equal moieties to Harriet Silberschiidt and EUzabeth Le 
GroSy &c. 

Upon a question from the Court, it was admitted that 
the subject of the bequest was only the sum of 25QOL sub- 
ject to which, the estate was to descend to the heir. The 
will had not been proved : but The Master of the Rolls 
said he would give his judgment ; supposing it duly exe- 
cuted. 

Mr* Hart^ and Mr. Horne^for the Plaintiffs : Sir Samuel 
Romilly^ and Mr. Wingjietd^ for the Defendants^ claiming 
the money under the bequest to the Daughters^ as personal 
property. — As between the representatives, this property 
would take the character of real or personal estate, at the 
option of the testator. Until the foreclosure, his interest 
was money certainly ; but the instant the foreclosure was 
made absolute, must be taken as real estate, descending to 
[ 48 ] his heir at law ; subject, however, to any indication of his 
intention to consider and treat it as still continuing part of 
his personal property ; and the character of real estate, ac- 
quired by the foreclosure, is so far from being indefeasible, 
that very slight circumstances, an action, for instance, 
brought upon a collateral security, have been considered a 
sufficient indication of such intention. The testator has ex- 
ercised his right to have bis original interest still consider- 
ed a subsisting mortgage, for the benefit of his personal es- 
tate ; though he had acquired the fee. There is not an ex- 
pression in thi.s will importing an intention to dispose of 



Cases ih Ghancbrt. 



48 



real estate. The wUl 18 attested by thtee witnesses : not in 
the usual form, according to the Statute of Frauds ; but 
merely ** signed and sealed at Copenhajj^en^ &c«" 

Mr. Leach^ and Mr. Cooke^for the Heirs at Law.^^TYit 
intenuon of this testator was to pass his whole interest ; 
bot he could pass it only, according to the nature of the 
property, as real estate. Could the mortgagor take advan- 
tage of this, as having again made it a redeemable interest ? 
An action, brouffht upon the bond, having the effect of 
opening the foreclosure, has no relation to a plain, mistaken 
declaration in a will. Upon this question, the codicils, none 
of them being attested, cannot be redded. It is evident, 
that he had no notion of the distinction between the terms 
applicable to real and personal property. The introduction 
declares his intention to beaueath all the property he may 
die possessed of; and he afterwards uses the terms ^ in* 
^ herit" and ^ heirs at law," applicable to real estate only, 
indiscriminatelv with reference to personal property. His 
mistake, as to the nature of his interest, cannot convert real 
estate into personaL 
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The Master of the Rolls. My opinion is, that, if the [ 49 ] 
will is properly executed, the land in Question passes by it. July 18. 
The mortgage, which the testator had originally upon the 
estate, being foreclosed, the estate became absolutely his; 
and in strictness, at the date of the will, there was no estate 
mortgaged to him, nor any money due to him upon mort- 

Eige. The mortgage being extinct, the land was his own. 
e seems, however, not very well to have understood the 
effect of a foreclosure ; and still continues to describe as a 
mortgafi;e the interest he had. If his interest had been really Willof mort. 
such, there is no doubt, a gift of the money would have f^fS^f dispot- 

carried his interest in the land, upon which it was secured. IHL^L^Il!^:^ 
rr%t • •-!■ * 1 i*<ii money* carries 

The question is, what he meant to comprehend m the de- hiv interest 

scription : whether only the monev origmally lent on mort- in the bind. 

^ge, or all the interest which at the date of the will he had 

in him, and which had been acquired in consequence of 

that mortga^. 

The will IS throughout very inaccurate. The devise of 
a life interest to his wife is expressed in one way*; that of 
the remainder to the children in another. The first seems 
to import the interest in the land ; the other the interest in 
the money: yet it is evident, that in both instances he 
meant to speak of precisely the same subject. The devise 
to his wife is thus expressed : 

^ Item^ for her natural life, the interest or proceeds of cer- 
^ tain farms in the county of Lancaster^ mortgaged to me 
•*for2500/.'' 

Vol. III. 5 
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That undoubtedly gives her a right to tfic produce of 
those farms : die became tenant for life by the tlevise. Af- 
terwards he states his intention, that the children shall * en- 
joy after her decease ; apportioning among them all the be- 
quests aforesaid : but in that apportionment he changes the 
phraseology: instead of giving, as he had given to his wife, 
the farms mortgaged to him, he gives ^* the sum of 2500/. 
*^ principal money disposed of in mortgage of &rms as 
^ aforesaid." This seems to me not to have been a differ- 
ence of intention ; but to proceed from the general inaccu- 
racy, apparent throughout the will, and that sort of doubt, 
which appears to have pervaded his mind with regard to 
the nature of his interest in the subject; speaking of it 
sometimes as money; sometimes as land: sometimes of 
the farms, as representing the money ; sometimes of the 
money, as representing the farms. 

. The question is, whether he meant to separate the money 
from the land ; or to give all his interest, whether land or 
money, to the same person. The latter is my opinion. This 
is one bequest; and by that an entire disposition of the pro- 
perty. He never intended to give the money as a charge 
upon the land, and to leave the land undisposed of; as it 
would be, if his intention was not by these devises to give 
all the interest in the land. 

Consequently, if the will was duly executed, all his in- 
terest passed. 
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The title 
deeds being 
stolen from . 
a mortgagee, 
the account 
directed with 
aa inquiry. 



STOKOE r. ROBSON. 

THE bill was filed by the representative of a mortgagee, 
praying a foreclosure against the representatives of the 
mortgagor, and a purchaser ; admitting, that the Plaintiff 
is unable to produce the deeds, by which the mortgages 
were created ; having been stolen from a desk in the dwell- 
ing-house of the mortgagee^ in October^ 1B03; and the Plain- 
tiff having never been able to recover them ; but charging, 
that the Plaintiff has the original draft of one of the mort- 
gages ; and that the existence of the mortgage debt is prov- 
ed by payment of interest down to a particular period ; and 
setting forth a notice from the mortgagor, that he would pay 
off the mortgage. 

The answer of the Defendant Robson^ the purchaser, ad- 
mitted, that 400/. part of. the purchase money, was left in 
his hands to answer what was due on the mortgage; sub- 
mitted, that, as the Plaintiff is unable to produce the title 
deeds, and the mortgagee might have assigned the mortgage 
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to some person, the Defendant cannot with safety pay the 
money without having such securities delivered up; offer- 
ing, upon delivery of them, or being indemnified, U>pay oiF 
the mortgage* 

Sir Samuel Romilly^ and Mr, Bell^ for the Plainttff\ men- 
tioned the c^se of Schoole v. Sall^ (a) and Smith v. Bkk- 
nell; ("bj suggesting, that, as in the latter case, an inquiry 
should be directed ; and the money paid into Court. 

faJlScKU Lef.ir^. 

fbj Smith v. Bickhxll. i?ef . iJi, B, 1805, fo, 596 h. 

The biU, filed by the executors of the mort^gorj Vicket, agiinit th« 
■urrivtng executors of the mortgagee in fee, in possession, HW, stated, 
that the Plaintiffs had frequently applied to the llefendants, offering to 
pay off the principal and interest, and requiring a re-conveyance, anade- 
livery of the title deeds : but the Defendants alleged, that it was not in 
their power to comply with such requests : as all or roost of the title 
deeds and writings belonging to the mortgaged premises, were* after 
the death of JK//, stolen from Smith, one of his executors, praying ilie 
usual accounts, he, ; and the delivery of all the title deeds, original 
leases, and other writings, relating to the mortgugred premises ; and in 
case it should appear that any of the title deeds, &c. were not forth- 
coming, that the Plaintiffs may be indemnified against the loss of such 
deeds and writings, in such manner as the Court should direct ; and, if 
necessary, that inquiries may be made as to HilPt heir at law. 

The Defendants, by their answer, stated, that upon the death of BiU^ 
Smiiht their co-executor, possessed himself of all the title deeds and 
writings, relating to the mortgaged premises, m HiU*t custody at his 
death ; and that several of such title deeds were stolen out of the pos- 
session of Smith; and were never recovered, and the same were wholly 
lost ; and the Defendants could not set forth where they were ; or form 
any conjecture respecting them. 

On the 10th of February^ 1806, at the Rolls, the usual reference was 
made to take the accounta of principal and interest, and rents and pro- 
fits : and an inquiry was directed, what title deeds of the mortgaged 
premises were delivered to Mil, the mortgagee, and what was becoine 
«f the said title deeds. 
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Jie^. Lib. JB, 1809, fo. 930 6. 15th March, 1810. 

The Master, by his report, dated JSTavember, 1808, stated the sum due 
to the Defendants; and, that it appeared by the examination of John 
Mortii^ executor of Smithy who was one of the executors of BUlt that 
JHekeo, when he mortgaged to JBiUt deposited with MU the title deeds i 
and that such of the title deeds as were in the custody of Hill came af- 
terwards to the hands of Smith, Bicknelt, and Perry, his executory ; and 
were chiefly, if not wholly, in the custody of Smith; that on his death, 
JUitrrio, as one of his executors, took into his possession all such deeds, 
&c. as he found in the dwelling-bouse of Smith, delivering f uch of them 
as related to the mortgaged property to BickneU and Perry; that Smithy 
about two months before his death, informed him that some persons had 
entered his house,, and stole from his writing«de8k in his office several 
title deeds and writings, bek>nnng io JHckefo estates ; and that AmrA, 
the same evening, discovered his office window, which looked into his 
garden, open, and several of the said deeds and writings lying in the gar- 
Sen ; and that he had published printed hand bills, offering rewards for 
the discovery of said deeds. 

The report then proceeded to certify that a part of the title deeds, 
containing tbt most material deeds, were lost by, or stolen ftom^ Smiih; 
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Mr. Leach^ and Mr. Wingfeldy for the DefendanU^ re* 
sisted any d^ree ; observing, that in the case mentioned 
^ by Lord Redesdale^ where the heir could not be found, the 
bill should be dismissed ; and it was going too far to order 
the money into. Court. They did not, however, * persist in 
objecting to an inquiry at the Plaintiff's expense.. 

The Master of the Rolls accordingly directed the ac- 
count, and an inquiry what was become of the title deeds. 

an4 bave not since been found, or heard of; and were not fortbcomiqif ; 
but that the remaining part were in the possession of the Defendants^ 
Bicknell and Perry. The cause having stood over for The Mtomey-Ge* 
neral to be made a party* in consequence of the heir at law of the inort« 
gagee not being to be found, came on for further directions and costs ( 
tk^hen The Matter cfthe RolU referred it back to the Master, to take the 
accounts subsequent to hu report ; and it was ordered, that upon the 
Plaint ifPs paying to the Defendants, BickneU and Perry ^ what shall be 
found due, &c. the Defendanu do re-convey add re-assign the said mon* 
gaged premises, free and clear of and from all encumbrances done by 
them, or an^ claiming by, from, or under, them ; and deliver np to the 
said Plaintifls such remaining title deeds, evidences, and writings, as 
are in their custody or power, relating to the said estate, or to such 
person or persons as they shall direct or appoint : but in default of the 
Plaintiffs paying, &c. the Plaintiffs to stand absolutely foreclosed ; and 
the costs of Tt»e Attorney- General to be paid. 
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ACKERMAN v. BURROWS. 

THE bill^ praying the usual accounts, and distribution 
of the testator^s personal estate, stated the will, of which 
probate was granted, in the following form : 

^ ^^ My dearest mother and sisters, being at present so 
** much involved, I think a will would be presumptuous; as 
'^ I have hardly any thing to leave. If my affairs turn out 
*^ well, should you survive me vou will find I am not un* 
** grateful for your love and kindness to me. My son will 
*^ naturally succeed to any thing that mav arise from our 
'^ wrecked property, and should any thmg remain after 
*^ paying my debts, I could wish it to be divided amongst 
** you. I leave a daughter behind me in England^ who will 
*' be made known to you, should any misfortune happen to 
*^ me ; and I trust, in your love for me, that you wiU not 
** suiTer her nor her mother to want **»****. If 
** this can be considered as a last will, I could wish Colonel 
*^ B. Mr.^ B. and Mr. D. to be trustees and guardians for 
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^^tny afbirs after my death. May God Almighty bless 
^ and protect you all, is the sincere wish of y#ur unfortu- 
^ nate son and brother. Mother-bank^ on board the Mar- 
**tha^ Indiaman, Saturday^ the 17th September^ .1796. I 
** cancel and make void every will I have hitherto made. 
^ My last will and bequest to my family not to be opened 
•* but after my death." 

The testator died in the East Indies^ in the year IdOS. 
The bill waa filed by creditors and some of the testator's 
sisters: the other surviving sisters being Defendants. 

The Master's report stated, that at the date of his will 
he had six sisters living; who were all the sisters he ever 
had ; that one of them and his mother died afterwards dur- 
inghis life ; and his wife and son also survived him. 

The question was, whether the interests under the will 
vested in the mother, and all the sisters living at the date [ 56 ] 
of the will, subject therefore to lapse, or in the sisters, liv- 
ing at the testator's death, exclusively. 

Sir Samuel Romilly^ and Mr. Buller^ for the surviving 
Sisters^ Plaintiffs: Mr. Courteney^for the Sisters^ Defend- 
ants.^^\( the description of the legatees had been ^^ all my 
^ sisters," those, who answered that description at the tes- 
utor^s death, would take : but the difficulty arises from the 
form of this testamentary disposition ; a letter, addressed 
to his mother and sisters, expressing his wish, that his 
property should be divided, not in the third person, but 
^ amongst yoi/;" affording an inference, that those indivi- 
duals, to whom it was addressed, were the objects* If all 
the sisters but one had died during his life, that one must 
have taken. 

Mr. Martin^ and Mr. Troxver^ for the Widow and Son 
of the Testator. — If all the sisters had died in his life, he 
did not intend that his mother should take the whole. The 
letter is addressed to persons living at the time; whose 
deaths, previous to his own death, he did not contemplate ; 
and the effect is equivalent to an enumeration of those per- 
sons. 

The Master of the Rolls. The question is, what the 
testator meant by the word ^^ you." I apprehend, he meant 
all those to whom that letter was addressed : that is, the 
mother and then living sisters, llie letter was addressed 
to them in contemplation that they were all living at that 
time. It is therefore a tenancy in common ; and the shares [ ^^ ^ 
of those who died in his life-time are lapsed. 
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RotM. KEMEYS V, PROCTOR. 

Specific per- THE bill, filed by the vendor of an estate, prayed a spc- 

c^d"^^ fnJt ^^^^ performance ; alleging, that Thomas Stokes^ as the agent 

thTpurchaser ^^ ^^^ Defendant, attended the sale, the Defendant being 

of an estate* present ; that Stokes^ as such agent^ bid 8700/. and was de- 

upon the note clared the highest bidder at that sum ; that the auctioneer 

f?!!!!?^. Ll -- immediately made a memorandum or minute in writing of 
auctioneer, aa,,*;, ritit • -j 

his agent, kw- such sale; but that after the sale, when the parties retired 

fully author- to settle the deposit, and sign the sigrccnk&at^ Stokes refused 

'^^d wiihin tQ pay the deposit, or sign the agreement on behalf of the 

Frauds!^)*** Defendant, 

The answer, admitting that Stokes was authorized to bid 
rOOO/. denied his agency beyond that sum ; and, insisting 
that there was no memorandum or agreement in writings 
claimed the benefit of the Statute of Frauds, (a) 

The auctioneer, by his evidence, stated, that Stokes was 
the highest bidder at 8700/.: that immediately after he wiy 
so declared, the deponent made a memoi:andum or entry io 
his sale-book, in a part thereof previously prepared for the 
purposes of the sale, of Stokes being the highest bidder. 
Stoies^s evidence was at variance with the answer as to his 
, agency. 

[ 58 ] Sir Samuel Romilly^ Mr. Leach^ and Mr. WethereU^ for 

the Plaintiff*^ relied principally on the decision of the Court 
of Common Pleas, in an action brought by the Plaintiff 
against the Defendant for the auction duty, in favour of the 
Plaintiff, expressly on. the ground, that for this purpose the 
auctioneer is the agent of both parties ; who are, therefore, 
bound by the memorandum of the sale made by him. That 
decision, it was contended, embraced every question be- 
tween the parties. 

Mr. Harty and Mr. Roupell^ for the Defondant^ cited 
Walker \. Constable^ fa J Stawtfield v. Johnson^ (b) Buck- 
master v. Harropy (c) Coles v. Trecothick^ (d) SugderCs 
Law of Vendors and Purchasers, (^^^ and Blagden v.Brad'- 
bear.(f) 

fa J Stat. 29 Ch, 2. c. 3. 

CaJ p. 58. 2 Eip. N. P. C. 659. 1 Bot. ^ PitL 306. 

f A J 1 E9p. N. P. C. 101. fej 7 Vf. 341. 13 fet . 45&. 

fdj 9 Fm. 234. 1 SndtK 257. 

CO Pag« 75, (3d Edit.) 81, (4th Edit) ffJ 12 Ve9 466. 
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ne Master of the Rolls. In point of Law, this case 1814. 
is the same as that before the Court of Commofi- Pleas : but 
in point of fact it is not the same : the rules 6f evidence, by 
which this Court must regulate its judgment, being differ- 
ent ; and the relief also, aimed at by this suit, being differ- 
ent. In the Common Pleas the question was merely as to 
the auction duty ; but, as it is evident the Court could get 
at that question only through the contract, the contract was 
directly in question. The Court of Common Pleas had the 

5|uestion twice before it. CgJ The decision, therefore, dif- 
ers in point of authority from some of the other cases ; 
which are mere Nisi Prius determinations. lo Coles v. [ 59 ] 
TrecothicijThe Lord Chancellor seems to think the distinc- 
tion between contracts for land and for goods not sound. If 
the question were open, and I were asked my opinion, whe- 
ther an auctioneer be the agj^nt of the purchaser, as well as * 
of the vendor, j^ should be disposed to say, that he is not. 
But after two consecutive judgments of a Court of Law, I 
should not give a different judgment from theirs, whatever 
my private opinion may be. The question of agency, how** 
ever, is certainly open ; the answer being at variance on that 
point with Mn Sioiea^s evidence. I will, therefore, look 
into the Papers, fa J 



The Master of the Rolls. I have compared the an- 
swer with the evidence, and I do not find sufficient tn the 
answer to counterbalance the evidence. 



A specific performance was accordingly decreed. 

(> J fflMNerMR V. M9eH$, 3 Tannic 3Bk 
faj Eat JMaUone. 
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1814. ^ The Earl of ORFORD v. CHURCHILL. 

CowtnictMii CHARLES CHURCHILL^ by hit will, dated the 26di 
MttlOTentM ^*y ^^ Marchy 1745, as to the residue of his real and * per- 
not a>mpre. sooal esute, directed, that his trustees should pay the an- 
bendinr mat- nual profits to CharUa CAf/rcAi//, junior, and his assigns* fisr 
grandchildren [jfe^ and immediately after his death, in case he should 

SSStion^f '^^^^^ ^^ '^^^^ ^^^^ "^y ^^^^^ ^^ children of his body begot- 
children and ^°t ^^o should be living at, or bom in due time, or who 
mndchil- should have left issue livins; at the time of his death, or af- 
^^'(0 terwards bom alive, then ue trustees should pay, assign, 
cKed (Tthe ^^* ^^ residue of the testator's real and personal estates to 
liiU amount 9XkA for the benefit of all and every or any the child or 
produced by m children, grandchild or grandchildren, of the said Charks 
fiind ^Hg- ChurchiUy junior, who should be so living at or bora after 
ftom the prof ^^^ death, as aforesaid, for such estate and esUtes, and in 
prietor : mt 4 such parts, shares, and proportions, and with such benefit 
per Mill, upon of survivorship, and such limitations .over, (to be for the 
Lbr^k^ **" benefit of some one or more of such children or grandcbU- 
debt"airaiiiiit* dren,) and subject to such condhions, restrictions, and pro- 
the fundi of visoes, &c. as he the said Charles Chiitchilly juaion should, 
others. by an^r deed or writing, Suu with or without pow^ of re- 

^^^''^"^^^ vocation, &c. direct, Umit, or appoint; and in default of 
defencobof an *^^ direction, .&c. amongst all and every such children 
infant charge- and grandchildren, &c.; with a limitation over to Harriet 
ed, not upon Churchill^ in the event of Charles ChurchUl^ junior, dying 
f^%^b^^ without children or grandchildren living at his death« 
onThiaown^ The testator died in May^ 1745« By indentures, eze- 
pharo. cuted in May^ 1745, after the deatii of the tesutor, and pre-. 

[ • 60 ] vious to the marriagpe of Chmrke Churchill^ junior, and I^dy 
Maria Walpok^ reciting the intention of marriage, and to 
make a provision Ibr the children and issue, the will of the 
testator, and that it was agreed, that the fortune of Lady 
Maria IValpok should be assigned upon the trusts therein 
mentioned, Charke Churchill^ the younger, did, by virtue 
of the said will, appoint, that if there should happen to be 
[ 61 ] an eldest son of Charks Churchill and Lady Maria WaU 
poky bom in the life-time of Charks Churchill^ or after his 
decease, and any other child or children, sons and daugh- 
ters, and if there should be three or more such children, no 
one of them being an eldest or only son, then such three or 
more children should have the sum of ISfiOOL to be pmd 
out of the residue of the said real and personal estate ot the 
testator, and to be equally divided between them, share and 
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share aUke ; the said portions to be paid to such of them as 
should be a son or sons, at their respective ages of twenty- 
one years, and to such of them as should be daughters, at 
twenty^ne or marriage ; and, in case such sons should not 
attain twenty-one, or. such daughters should not attain 
twenty-one, or be married, in the life-time of the said 
Charles Churchill^ then the portions and sums of money, 
thereby made payable to him, her, and them, so attaining 
twenty-one, or being married, as aforesaid, should not be 
raised or paid until after the decease of the said Charles 
Churchilli and, if any child, being a daughter, should de- 
mrt this life before her portion should be payable, or, be- 
kig a younger son, should depart this life, or become an 
eldest son, before his portion should be payable, then that 
the portion thereby provided for each such child or chil- 
dren^ so dying, or such younger son so becoming an eldest ' 
son, should from time to time accrue to die others of the 
said children, and be equally divided between them, and 
payaUe as his or their original portion or portions ; and in 
case diere should happen to be an eldest son of the said 
Charles Churchill and Lady Maria Walpole^ bom in the 
life-time of the said Charles Churchill^ or after his decease, 
and if there should be any other child or children, be the 
same a siyi^or sons, daughter or daughters, that then and in 
such case such eldest son should have the sum of 30,000/. 
to be raised and paid out of the said rest and residue of the 
real and personal estates of the said Charles Churchill^ de- 
ceased; tf so much should then remain of such residue: 
but if so much should not remain, then such sum less than 
30,000/. as should then remain thereof; and the deficiency, 
if any, of the said sum of 30,000/. to be made good to such 
eldest son in manner after mentioned ; and if Lady Maria 
Walpole should die in the life-time of said Charles Churchill^ 
then the said 30,000/. should be paid to such eldest son im- 
mediately after the decease of the said Charles Churchill^ 
on such eldest or only son attaining twenty-one, with in- 
terest at 3/. per cent, from such son'a becoming entitled 
thereunto, until the same should be paid. 

The settlement contained a proviso, that if any child or 
children, being a son or sons, daughter or daughters, for 
whom any portion was thereby appointed, should depart 
this life in the life-time of the said Charles Churchill^ leav- 
ing any child or children of his, her, or their body or bo- 
dies begotten, then living, then the portions appointed for 
such children, so dying in the life-time of said Charity 
Churchill^ should go and be paid unto such of his and their 
children as should be living at the time of his decease^ 
equally to be divided between them, share and share alike; 
yet so as no children of any one parent should take more 
Vol. WI. €t 
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1814. thiu) their parent would have been enUtled to lake, if Uviog 
at the decease of Charles CkurchilL 

The settlement then proceeded to assign the fortune of 
Lady Maria Walpok upon trust to secure to her an An- 
nuity of 300/., then to aid the previous provisions la the 
eldest and other children of the marriage, and subject there- 
to according to the appointment of Charles ChurchilL 
[ .63 ] Charles Churchill^ the younger, had seven childreo* 

Charles, the eldest, died in October^ 1785, leaving three 
children, Charles Henry, Wtlliam, and Mary Helen* WU' 
lianij the second son, died in 1793, a bachelor; and Charks 
Henry died in October, 1810, leaving one son, an in&nt, 
Charles Henry ChurchilL Charles Churchill, the settlor,- 
having survived Lady Maria, died in April, 1812. By 
Act of Parliament a suin of 7000A had been raised, and paid 
by way of advancement among some of the children. 

The bill was filed by the trustees, stating the opposite 
claims to the s\^m of 30,000/. under the settlement by Mary 
Helen Churchill, the granddaughter of Charles ChurchiU, 
(the settlor,) and at his death, the only surviving child of 
her father, bis eldest son, and by Charles Henry ChurcUB, 
the infant great-grandson of Charles ChurchiU, the settlor; 
praying, that the rights of the parlies may be aacertaia- 
ed, &c. 

Sir Samuel RomiUy, Mr. Leach, and Mr. Cooke, for the 
Defrndant, Mary Helen ChurchilL^^It will be contended, 
that this w|ll extends to great-grandchildren, and there was 
no power of selection : but no authority can be produced, 
that under such words the party was held not to have a 
power of selection ; but was bound to give sometbmg tQ 
each object. For that construction, the words ^^ or any" 
must be struck out. The testator was bound to make an 
appointment of the whole fund in favour of children or 
grandchildren: but what children or grandchildren was kft 
to his option; and he might have given the whole to one. 

2dly, The term ^ grandchildren,'' generally, will not com- 
[ 64 ] prehend great-grandchildfen : nor ^^ children," grandehil- 
dren. In Wythe v. Blackman, faj the only question was, 
whether, upon the whole will, the word ^^ issue" was to be 
enlarged, or restrained ; and, under all the circumstances, 
Lord Hardwicke thought, it was to be understood in its 
strict, proper, sense, as comprehending all descendants, 
however remote ; issue generally, being the direct object. 
There is no foundation .for the inference, that this testator 
intended great-grandchildren : not contemplating the very 
long life of Charles Churchill, junior ; and providing only 
for events in the ordinary course. The word ^^ssue,'' 

CaJ L Fm. 196. Wythe v. ThurhUoH •^«A* 555. 
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where It occurs in this wili« is used merely as m short es« 1814w 
pression; and must be confined to the only objects express- 
ed, children and grandchildren. 

The next consideration is, irhat was done by the settle- 
ment. The word *^ issue" is not found there ; as it is in 
the ^11 ; and this instrument affords not the slightest found- 
ation for the construction, that ^^grandchildren" may be 
understood ^ great-grandchildren :" a construction destitute 
of all support from authority, or any reason, except that 
there are great-grandchildren, who will otherwise have no 
|>ro vision. The answer is, that their existence was an event 
so improbable, that it did not occur to the parties. Hie 
construction cannot be extended by the recital of the inten- 
tion to provide for the children and issue : a mere technical 
form, used in every provision for a family. 

With regard to the claim of interest, the express provi* 
aton of 3/. per cent, for maintenance was not calculated for 
a period during which the portion was wrongfully withheld 
beyond the time at which it was to be paid ; which word 
must here be understood ^* payable," The fund, therefore, [ 65 ] 
having actually produced 5 per cent.^ that must be the rate 
of interest. 

Sir Arthur Piggott^ and Mr. Johnson^ for the Defend^ 
ant Charles Henry Churchill^ the Infant Great-Grandson^ 
contended, that, upon the true construction both of the will 
and the settlement, the words children and grandchildren 
must be explained ^^ issue," according to the intention to 
include all descendants: the children and grandchildren re- 
spectively standing in the place of their parents, per stir" 
pes; and that this construction was strongly supported by 
the limitation over ; citing Wythe v. Biackman^ (a) Gak 
V. Bennett^ fbj and Davenport v. Hanbury. (c) 

Mr. Richards^ Mr. Harty Mr. ShadweU^ and Mr. Combe^ 
for other Defendants. 



The Master of the Rolls. By a settlement, executed 
in May^ 1745, a fortune of 30,000/. was provided for the 
eldest son of the marriage then about to be contracted be- 
tween Charles Churchill and Lady Maria Walpole. The 
Charles Churchill^ who died in 1785, was the eldest son of 
the marriage : and, as such, would have been entitled to 
that fortune, if he had outlived his father : but he died in 
his father's life-time. We are then to see, what provision 
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1814. the setdemetit has made for that event. It it thus provided 

^>*^-^ for ; that if any child or children, to whom any sum c£ 

The Earl of money was appointed by the said indenture, should happen 

OurosB jQ die in the life-time of the said Charles Churchill^ party 

Churgbiu. thereto, * leaving any child or children then living, thai the 

r * 66 1 Po^^^° ^^ portions, before appointed for such child or chil- 

^ ^ dren, so dying in the life-time of the said Charles Churchill^ 

party thereto, should respectively go to such of his and 

their children as should be living at the decease of the said 

Charles Churchill^ party thereto. ' 

Charles Churchill^ the eldest son, was a child, to whooi 
a sum of money was appointed by the said indenture : he 
did happen to die in the life-time of Charles Churchill^usir^ 
ty thereto; and he left children living at the time of his 
own death : but it is not to those childrexi that his portion 
is given : the portion or portions, appointed for such child 
or children, so dying in the life-time of Charles Churchill^ 
party thereto, were respectively to go to such of his and 
their children as should be living at the decease of the. said 
Charles Churchill^ party thereto. Were th^re any of his 
children living at the decease of Charles ChurchiU^ the te- 
nant for life i Yes : Mary Helen^ the Defendant, was a 
child of the eldest son living at his death, and living at the 
death of Charles Churchill^ the tenant for life. Then, ac- 
cording to the plain and literal import of this provision, she 
is entitled to the fortune that her father would have had, if 
he had outlived Charles Churchill^ the settlor. 

It is said, that this is an appointment in the execution of 
a power; and we must see whether the appointment is 
warranted by the power. The power is to appoint to all 
and every, or any, the child or children, grandchild or 
grandchildren, of the said Charles Churchill^ that is the 
tenant for life, who should be so living at, or bom after^ 
his death, as aforesaid. In what, then, does the appoint- 
ment deviate from that power I The appointment is to a 
[ 67 ] child of the marriage, and, in default of a child, to a grand- 
child; and the power is to appoint to such children or 
grandchildren as shall be living at the death of Charles 
Churchill^ the tenant for life. 

It is then said, that, although that is the letter of the dis- 
position, yet, as the intention was to embrace all the issue^ 
the appointment ought not to have excluded any. It is not 
necessary to examine the truth of the latter proposition ; as 
in my opinion there is no foundation whatever for the for- 
mer. It is true, the testator, in the introductory part of 
this clause, does mention, not only children, but issue of 
« Iwue" sn children. Issue is an ambiguous term. It may may mean, 

term: sometimefl confined to children i sometimes comprehending all descendants. 

Cleat* words in th^ operative part of A clause not oontroUed by smbiguotts words ia 
tbe introdiieiion. 
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and frequentty does mean, children only : it may mean all 
descendants : but, in this case, has not the testator himself 
distincdy explained what he meant ? By confining the dis- 
position to children and grandchildren, he has in effect s^id, 
that by *^ issue" he meant children of children. Speaking 
of no other issue, the inference is, that no other was in hio 
contemplation. It would be against all rules of construc- 
tion, to control the operative and effective part of a clause 
by ambiguous words, occurring in the introductory part of 
it. The words in the operative part of the clause, ^^ children 
^and grandchildren," are unambiguous: are they to be 
controlled by the ambiguous word ^^ issue," which occurs 
only in the introduction i No one can claim imder the in- 
troductory words : whoever claims must claim under the 
disposition made in default of appointment. 

The same observation arises upon the settlement. The 
Recital speaks of the intention to make provision for the 
children and issue of the marriage : but they execute that 
purpose by providing for children and grandchildren, the 
only issue of the marriage whom they had in contemplation. 
If they meant, as is supposed, to make provision for all 
issue of the marriage, why should they drop the word 
** issue," and confine it to children and grandchildren? They 
could not possibly suppose, that those words were larger, 
and would embrace more descendants than the word ^^ is- 
^^ sue," which they had just before used. 

There is one eminent person, a party to this settlement, 
from his situation, as testamentary guardian of the lady, 
particularly bound to attend to the provision that should be 
made for her issue, who could not have fallen into so strange 
a mistake. The parties to this settlement, therefore, must 
have made the provision for children and grandchildren 
Qnly upon a conception that the power did not authorize 
them to let in any other description of issue. 

The cases, that have been cited, appear to me to have no 
bearing upon the present. In that which was cited from 
1 Fes, CaJ the direct limitation in the first instance was to 
the issue, and not to children : and even then Lord Hard' 
vncke thought it necessary to call in aid all the circum- 
stances of the case, in order to extend the description of 
children to issue generally ; and there was no doubt, upon 
the whole instrument, that the settlor, (for I believe it was 
a setdemcnt, and not a will,) when he spoke of children in 
subsequent parts of the instrument, meant issue generally, 
and not merely children lA the strict sense. 
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1814. In the case of Gale v. Bennett^ (bj which was likewise 

^"--v**-^ referred to; although the limitation was to the child or 

The Earl of * children of the other daughters, yet the estate was given 

OBvomn Qy^,. Qjjy in ^^ event of there being no other daughters, 

CBvacaiLL. °^^ issue of other daughters ; and even then it was not con« 

r * 69 1 ^"^^^9 ^^^ ^' ^ daughter had died, leaving children, the 

^ -I grandchildren could have been let in to take with those 

children : biit a daughter had died, leaving no children, but 

leaving grandchildren only ; and therefore, upon the effect 

of the word ^ issue," giving a more extensive signification 

to the word *^ children," grandchildren were let in, in the 

place of the children who had died before the limitation 

took effect. 

How stands the present case in these respects ? There is 
a limitation over to Harriet Churchill^ but m the event of 
the tenant for life dying, not without issue, but without 
children or grandchildren living at his deadi ; and here is 
a grandchild of the tenant for life living at his death. There 
is no room, therefore, for the argument, that, where there 
is a total want of persons who properly answer the descrip« 
tion, other persons, who do not so completely answer it. 
Where there may be let in to take in their stead. I never knew an tn- 
is a total want stance, where there were children to answer the proper de- 
mSiyMsti^^ scription, that grandchildren were permitted to share along 
ing the de- ' ^^^^ them ; although, where there is a total want of chil- 
acription, dren, grandchildren have been let in under a liberal con* 
othera^whodo struction of the word " children." I am therefore clearly 
pfetdy M?wep ^f opinion. *a^ ^he great-^randchild of Charles Churchill^ 
It, may be let ^^^ tenant for life, is not entitled to any share of the 30,0(XM» 
in : mnd- With respect to the interest, the latter clause of the set- 

children, for tlement clears up whatever ambiguity might have occurred 
^r a"liberal * "Po^ those, in which interest is first mentioned ; clearly 
conatruction explaining it to be interest at the rate of 3 per cent, for 
of the word maintenance in the interval between the death of the tenant 
"children;" if g^j. jjf^^ j^j ^^ children arriving at the age of twenty-one : 
buTnoTuSi**' Bnhsequent to that period, there can be no doubt, that they 
inatance, if are entitled to whatever interest the fund produces; for the 
there are chil- whole fund is theirs. This is not a daim upon another 
'^"' man's estate, which might be discharged by the payment of 

. [ * 70 ] a certain sum, with interest : but die entire property which 
belonged to Charles Churchill^ the testator, belongs now to 
the children and grandchildren : so much so, that if the 
portions appointed to them do not exhaust the fund, the 
surplus would be distributable among them as in default of 
appointment; for their father had no right to any part of it: 
' he had only a right to appoint the shares and proportions 

faj JSmb. 681. 
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in which they should take it* . The consideration may be 1814. 
different, if they are obliged to resort to Lady Mariana for- ^--v«-^ 
tune, to make up any deficiency in that fund ; for upon her The Bmrl of 
fortune they, are merely creditors ; and, if they are obFiged '*" 
to coBie in as creditors upon that fund, the Court will only 
give them 4 per cent, the usual interest which it allows 
where no other rate of interest is appointed. 

With respect to the advancements, it is clear, that the 
Act of Parhament, which authorized the raising of TOOO/., 
could not, consistently' with the will and settlement, have 
bound, nor did it profess to bind, any children but those 
who were adult, and gave their consent to it. If any of 
them are now entitled to shares, they undoubtedly must 
make an abatement in consideration of that advancement : 
but no others are bound ; the Act expressly saving their 
Tights ; and, though it took 7000/. out of the fund, it pro- 
vides another fund to nnike that good, namely Lady Martens 
fortune. 



The decree declared, that the Defendant, Mary Helen 
ChurchtUy is entitled to the whole fund of 30,000/. with in- 
terest : as to so much as is to be raised out of the funds of 
the testator, with such interest as has been made ; and, as 
to so much as is to come out of Lady Maria Walpole^s for- 
tune, with interest at 4 per cenU An inquiry was directed 
as to the interest that had been made. 

The.costsTof the infant Defendant, as between Solicitor 
and client, were pressed for out of the general fund : but 
they were thrown upon the infant's share. 
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^^^ MANBY V. TAYLOR. 

March 4. 7. 

'Account of IN this cause, a suit for tithes, it appeared, that an an- 

tithes decreed cient corn mill fa) had been rebuilt, and two pair of ne# 
a. to two pair ^ j j j 

of new stones, "^^^"^ «ww«i«. . 
added to an 

ancient miU The Master of the Rolls, upon the authority of Tal- 
rtbuut. ^^ y^ May^ ("bj aecreed an account as to the two pair * of 

[ * 9^2 ] new stones ; observing, that the cases on the subject wire 
not easily to be reconciled, faj 

faj Mills more ancient than the 9th of Edward the Second (A. D. 
1S15,) are by the Sutute ArtieuH Cleri, c. 5, impliedly discharged of 
tithes ; Antett v. Adman^ cited 3 OwUL 982. It seems also, ^ere the 
date of a mill's erection is unknown, and no proof is adduced of tithes 
erer having been paid, the Court will, from such non-payment, presume 
the mill to be more ancient than the SUtute of ArticuU Ckri^ and as such 
not titheable. Hughet ▼. BilUnj^hurst, U GwifL 644. 

fbj 3 Atk. 17. 2 Gwai 782. 

CaJ p. 72. GooAnn ▼. fFortley, 2 GwiU. 715. GtmNe t. Fatkinfkam^ 
Carth. 215. LuttreCt Ca. 4 Bep. 86. 1 Browid. 31. Pain t. Evant, 1 
GwilL 130, note. Thomaa v. Prieet 3 OmIL 871. WilMin T. Maam^ S 
GwUl 974. Jhdim, ▼. OUver^ Bwnb. 73. 
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1814. WHITE V. WILLIAMS, (l)* 

June 20. 23. ^ ' 

«i>i^e**bSteen ^^/^CIS MOXON, by his will, after giving directions 
Selast line of ^^'^ ^^^ funeral, at the discretion of his executors, his wife 
a will and the Mary Moxon^ his nephew ^ames William Wild^ and his 
si^ture friend Joseph Faint^ proceeded thus : 
suiTOticm of * ** ' desire my just debts and funeral expenses to be paid, 
an intention ^ ^^ ^^^ legacies the second quarter after my decease. I 
to dispose of ** give my wife all the goods and money that is in my house 
the residue " at my death, except I mention them hereafter.*' Then, 
lSI?riirht of ^^^^ *^°*^ pecuniary legacies, " I pve my executors, Jo^ 
the executor. '^ ^^P^ Point and Jamea WilRam fVildj each lOOL three ^f 

Evidence 
offered by the next of kin rejected: the presumption not bein|^ raised. 

Surrivorship among executors. 

(1) 1 C99p. Rep.S9^ 



GAfBg IN ChAMCERT. 



1st 



*^ cent. Stock. I desire all debts, funersil expenses, and le- 
** gacies, to be paid out of my Stock in the 3/. per cent. 
^^ Consols, and the residue I give my wife; and also I 
'* give her all the interest or dividends of all my Stock in 
** the 4 per cents, during her life ; after her decease, I give 
" my two nieces, Ann Horsfall and Ann Elizabeth iVild^ 
" each 200/. four per cent. Stock ; likewise I give Mrs. 
** Brook, wife of Mr. Brook, 200/. four per cent. Stock ; and 
** I givcjfoseph Faint 100/. four per cent. Stock: I likewise 
** give John Gale, son of Leonard Gale, 20/. for an appren- 
^ tice fee, when he arrives at the age of thirteen years. All 
** rents and profits arising from any houses in Westmoreland 
*^ Buildings I give unto my wife, until the second quarter- 
*^ day after my decease; then the writings to be given unto 
*^ my nephew,' James William WildJ*^ 

The bill was filed by the executor of the testator's widow; 
claiming a moiety of the residuary personal estate, as un- 
disposed of; stating, that in the said will there is a blank 
space of several inches between the last line and the testa- 
tor's signature ; and charging, that the testator intended in 
«uch interval to introduce a bequest of the residue ; but 
was prevented by apoplexy. 

The answer of Faint, the surviving executor, stated, that 
the will consisted of distinct paragraphs : that at the end of 
some paragraphs, blank spaces were left ; and between the 
last line and the testator's signature, there was a chasm 
sufficient to contain six or seven lines ; the Defendant in- 
sisting, as the sole surviving executor, on his title to the 
residue beneficially ; and that parol evidence was inadmis- 
sible ; the legacies given to the executors being unequal. 

Parol evidence, offered by the Plaintiff, was rejected. 

Sir Samuel Romilly, and Mr. Collinson,for the Plaintiff*: 
Mr. Leach, Mr. Daniell, and Mr. Cooper, for the next of 
Kin, Defendants. — Though here is no express declaration 
of an intention to make a residuary bequest, the intention 
by a will to dispose of the personal estate is clear; and the 
inference from the distance of the signature is, that the 
space was to be filled by a further disposition of the residue 
not before given. Knewell v. Gardiner, fa J 

Mr. Hart, and Mr. Hall, for the surviving Executor. — 
The attestation proves that the will was completed. Here 
is not, as in The Bishop of Cloy ne v. Toung, fbj a sentence 
begun, and abrupdy broken off. A mere blank can afford 
no inference. The will is complete, whether the signature 
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fbj 2 Ves. 91. Langham v. Savford, 17 Vet, 435. Sec the references 
in note fa, J 443. 

Vol. hi. r 



1814. 




7^4 CaS£8 in ClfANC||llT* 

appears at a greater or less distance ; and there is no indi- 
cation of future disposition, as in the case of an unfinished 
sentence. 

Sir Samuel Romilly^ in Reply. — Though Knewell v. Gar- 
diner is not the case of an ^^ &c." the testator was proceed- 
ing to give something more; though the nature of that fur- 
ther disposition, whether residuary or not, is not specified. 
It is evident, that his purpose was not complete ; and, as 
the disposition made is not all that was intended, the ap- 
pointment of executors has not the effect of a disposition of 
the residue. The inference from this long interval between 
the subject and the signature is as strong as from a sentence 
begun and left incomplete : it can no more be conceived 
that the testator had done all he intended in the one case 
than in the other : and, if the intention to make a further 
disposition appears, it is immaterial in what way. This will, 
[ r5 ] beginning with much formality, ends most abrupdy ; and 
the distance of the signature shows that it was not intended 
to apply merely to what appears above it. 

The Master of the Rolls. In the case in Gilberty 
Knewell v. Gardiner^ the testator had begun the sentence; 
clearly showing, that his disposition was not completed. 
How can I collect that from a mere blank left ; and what 
quantum of blank is necessary ? Why the name appears 
where it is, why it is not nearer to the last legacy, it is im- ^ 
possible to say. To exclude the executors from their legal 
right, I must be satisfied that this blank was left for the 
purpose of introducing a residuary clause, either to give 
the residue away from them, or to dispose of it to them. 
That would be a strong inference to draw from the mere 
circumstance that there is some interval between the signa- 
ture and the writing. I think that is not enough to exclude 
the executor. 



June 23. The Master of the Rolls, upon the other question, 

being informed that the fund was still standing in the name 
of the testator, said, it must be considered as part of the 
estate unadministered, not reduced into the possession of 
any of the executors ; and consequently survives to the 
surviving executor. CaJ 



The bill was dismissed. 

Cf^J Vide Balwifn y. Johtuon, 3 Br; 455. 
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COCK V. DONOVAN. "^ 

Jul^ 22. 

THE bill, filed by the Directors of The Atlas Assurance Order for 
Company^ prayed an injunction against an action upon a * ^™"*."*'®?* 
policy effected by the Defendant upon a life, and a Com- J^iuSwi* 
mission to examine witnesses resident in Ireland^ whose abroad, re- 
attendance could not be procured on the trial. tumable with- 

Mr. Hart, and Mr. Owen, jfor the Plaintiffs^ after An- ^^^^^^^^ 
swer, moved for the Commission. S^unctfon* 

Mr. Heald, for the Defendant, represented, as the prac- aj^inst an ac- 
tice both of this Court and the Court of Exchequer, on tion, without 
granting Commissions under these circumstancesi that the P^y^nff.*^ 
money should be paid into Court. ^uru ^ 

Mr. Hart, in Reply, insisted, that the practice was not so; 
and such a rule would lead to great inconvenience. 

The Lord Chancellor, having consulted the Register^ 
(a) said, he believed the practice in the Exchequer was, 
formerly, as stated ; but certainly there was no such prac- 
tice in this Court ; and ordered the Commission to go as 
prayed, returnable without delay; which was said to be the 
usual form, (b) 

CaJ Mr, Walker. 

fbj On the aubject of a Commiiakm to examine witnesaea abroad, 
•ee Pract. Reg. 137. Barri»9fe» Pract. by J^ewL 250. JV'ewL Pract. 119. 
ffiruTt Pr. 305. Barnard 193. Jlmb 62. PockHngton ▼. BoMfne^ 1 Bro. C. 
e. 450. Jiker§ v Chancy, 2 Bro C C. 273. Ofdkam v. Carlton, 4 Bro, 
C. C. 88. Bourdilhn t. AOeyne, 4 Bro. C. C. 100. Rougemmt V. The Royai 
Mxchange Mmranee Compoi^, 7 Va. 304. 12 Fee ^. 
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July 22. 25. 

Copyrig^ht 
in translation, 
whether pro- 
duced by per- 
sonal applica- 
tion and ex- 
pense, or gift, 
protected by 
injunction. 

No copy- 
right in spe- 
cifications of 
patents. 
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WYATT V. BARNARD. 

THE Plaintiff was the proprietor of a periodical work 
called " The Repertory of Arts, Manufacture, and Agri- 
^^ culture ;^' and the bill stated, that he was entitled to the 
sole copyright of his work, containing specifications of pa- 
tents, translations from the foreign languages, original com- 
munications, &c. ; that the Defendants were publishers of 
another periodical work, called " The Tradesman, or Com- 
^^ mercial Magazine ;*' which contained various articles, 
copied, contracted, or taken from, the Plaintiff's work, with- 
out his consent, being translations from the French and 
German languages, and specifications of patents. 

An affidavit, filed by the Defendants, stated the usual 
practice among publishers of magazines and monthly pub- 
lications, to take from each other articles translated from 
foreign languages, or become public property, as having ap- 
peared in other works. 

Sir Samuel Romilly^ and Mr. Johnson^ moved for an 
Injunction; referring to the cz^t of Longman v. Wtnchei* 
ter. (aj 

Mr. Leachy and Mr. Heyes^ for the Defendants^ relied on 
the custom of the trade ; contending, that neither of these 
works was original composition ; both being mere compila- 
tions: that it was never decided, that a translator has a 
copyright in his translation ; supposing, what is not prov- 
ed, that these translations were made by the Plaintiff 
himself; and the specifications are public property, open 
to all. 

Sir Samuel Romilly^ in Reply ^ insisted, that translation 
is as much the subject of copyright as original composition; 
and that right, whether acquired by the personal exertion 
of the Plaintiff himself, by purchase, or gift, cannot be in- 
vaded. 

The Lord Chancellor said, the custom among book« 
sellers could not control the Law : as to the specifications 
of patents, a person, who chose to go to the office, copy a 
specification, and publish it, could not by so doing acquire 
a right to restrain another from copying it : and that with 
respect to the translations, if original, wliether made by the 
Plaintiff, or given to him, they could not be distinguished 
from other works: the injunction therefore must go; re- 



CaJ 16 V€B, 269. See Witkint v. Aikin, 17 Vet^ 422, and tibe notes. 
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straining the Defendant from publishing the translations 
first published by the PlaintiiL 
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An affidavit was produced, stating, that all the articles, Jultj 25. 
mentioned in the bill to be translations from foreign works, 
were translated by a person employed and paid by the 
Plaintiff; and were translated from foreign books, imported 
by the Plaintiff at considerable expense. 

Upon that affidavit the order was pronounced for an in* 
junction as to the translations. 



[ 79] 
Rolls. 

HOWGRAVE V. CARTIER.(l) lau. 

/i«/y26,2r,29. 
BY indenture of settlement, dated the 20th Aprils 1743, Construction 
in consideration of the marriage of Peter and Elizabeth of *" incorrect 
Wyche^ the sum of 20,000/. South Sea Annuities, was vest- ^; JJJtte^" 
ed in trustees, upon trust, out of the interest and dividends, ment, as vest- 
to pay an Annuity of 200/. either to the proper hands of ing portions 
the said Elizabeth^ or as she should appoint, the savings ** ^^ •K^ of 
diereout to be at her own disposal ; and after payment of ^ain^^'v^orcU 
the said 200/. a- year unto Elizabeth Wyche^ to pay the re- importing a 
sidue of the dividends of the said 20,000/., capital stock, condition of 
unto the said Peter Wyche^ or his assigns, dunng his na- •"rv>^^»nir ^he^ 
tural life : provided, that if the said Elizabeth Wyche shall fent^olf, which] 
die before the said Peter Wyche^ without leaving any child if clearly ex- * 
or children of her body begotten by him, or if leaving any pressed, must 
such child or children, they shall all die before any of them P'^^'V *'"^ '* 

. „ . . -* ^ , •' not to l.f- in- 

shall attam the age of twenty-one years, then upon trust to fenrd, <<< ttot 
pay such sum or sums of money, not exceeding together in a rati r^ ,1 r'>n- 
the whole the sum of 3000/. to such person or persons, or s'ri. . oMof an 
to and for such uses, &c. and at such time or times as the f^,' .^ v! I^e. 
said Elizabeth shall, notwithstanding her coverture, by any nioi' 
writing or writings, by her signed and sealed in the pre- 
sence of two or more credible witnesses, direct or appoint : 
and in case the said Elizabeth shall survive the said Peter 
Wyche^ then upon trust to pay -the whole of the dividends 
or interest unto the said Elizabeth^ or her assigns, for her 
natural life, in lieu of dower; and from and after the de- 
cease of the survivor of them the said Peter Wyche and 
Elizabeth his wife, in case there shall happen to be any 
child or children of their two bodies living, who shall be of 

(1) C0op, Rep. 66. 
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1 814. the age of twenty-one years, or who shall after arrive atsuch 
^" v ^ age, bom in the life«time of the said Peter Wyche^ or after 
HowoBATB his decease, then upon trust that they the said trustees do 
^- and shall transfer the whole of the said sum of 20,000^ South 

ABTixB. ^^^ Annuities, unto or amongst such child or children of 
the said Peter Wyche and Elizabeth his wife, at their re- 
spective ages of twenty-one years, in such proportions and 
manner as the said Elizabeth Wyche^ whether sole or mar- 
ried, shall, by any deed or writing under h^r hand and seal, 
either executed by her alone or in conjunction with the said 
Peter Wyche^ in xht presence of two or more witnesses, di- 
rect or appoint ; and for want of such direction or appoint- 
ment, then upon trust to transfer the same unto such of the 
said child or childr^, at their age or ages of twenty-one 
years, and in such proportions and manner as the said Peter 
WycJie shall, by any deed or writing under his hand and 
seal, executed by him in the presence of two or more wit- 
nesses, or by his last will and testament in writing, exe* 
cuted and attested as aforesaid, direct or appoint ; and for 
want of such direction or appointment, both of the said EB- 
zabeth Wyche and the said Peter Wyche^ then upon trust to 
transfer the whole of the said sum of MflOOL South Sea 
Annuities, unto such child or children of the said Peter 
Wyche and Elizabeth his wife, at their respective age or 
ages of twenty-one years, if more than one, share and share 
alike ; and if there shall be but one such child, then to such 
one child only ; and in case there shall be no such child or 
children, or they shall die before any of them shall attain 
the age of twenty-one years, then upon trust to transfer die 
said sum of 20,000/. to the survivor of them the said P<r- 
ter Wyche and Elizabeth his wife ; saving nevertheless, in 
case the said Peter Wyche should be die survivor, the 
power given to Elizabeth to charge to the extent of the said 
3000/. 
[ 81 ] The settlement contained a power to sell the stock at the 

request of the husband and wife in writing, and to re-invest 
the money in lands, to be setded to the same uses, except 
that in case there shall be no appointment made by Eliza- 
beth or Peter Wyche^ ot the said lands to " the children" 
they may happen to have, the said lands so to be purchased 
shall not be equally divided amongst such children, but 
shall be limited to the use and behoof of the first and every 
other son and sons of the said Peter Wyche and Elizabeth 
his wife, successively, in tail male, &c. with remainders to 
the daughters, and to the right heirs of the survivor of /V- 
ter Wyche and Elizabeth his wife, for ever. The setdement 
also contained a covenant on the part of die husband, that 
his representatives, in case of his dying before his wife, 
should pay her 5000/. as a further provision. 
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Peter Wyche dkd in 1763, leaving Elizabeth^ his widow, 
and two children, John and Mary IVyche. Elizabeth Wyche 
made four appointments. The first, dated in 1766, was re- 
voked by the second, dated the 28th of Aprils 1769, ap- 
pointing 5000/., part of the 20,000/., untd and for the abso- 
lute use and benefit of yohn IVyche^ his executors, admi- 
nistrators, and assigns, to and for his immediate use and 
benefit; which sum was accordingly transferred to him. By 
the third appointment, dated the 9th of June^ 1769, Eliza- 
beth Wyche directed and appointed, that tne trustees should, 
immediately after her decease, transfer the remaining 
15,000/. unto and in trust for her two children, yohn and 
Mary^ in manner following: 11,650/., part thereof, unto 
John^ his executors, &c. absolutely ; and 3350/., the resi- 
due, to trustees, in trust to pay to her daughter Mary the 
dividends, so long as she should live sole and unmarried ; 
but in case of her marriage, to pay 100/. to her, and the re- 
mainder to John Wyche: with power to Elizabeth Wyche 
to revoke such appointment and limit new trusts. The 
fourth appointment, dated the 1st of March^ 1783, reciting 
the previous appointments, that the fund of 3350/. was 
transferred into the names of the trustees, and that jfohn 
Wyche was dead, having, by his will, given all his estate 
and effects to his mother, made some alterations in the for- 
mer disposition. 

The bill, filed by the next of kin of Mary Wyche^ who 
died in 1810, intestate, against the executor of her mother 
Elizabeth^ who died in 1784, stating, that the sums of 5000/. 
and 11,650/. had been transferred to John Wyche in his 
life-time for his own use, and that he died in December^ 
1769, insisted, that the appointments to the son, who died 
in the life-time of his • mother, were void ; and that the 
Plaintiflfs, as representing the daughter, the only child who 
survived her mother, are entitled to the two sums of 5000/. 
and 11,650/. so appointed to him, and to the sum of 5350/. 
standing in the names of the trustees ; and prayed accord- 
ingly- 

Mr. Hart, Mr. Lovat, and Mr. Preston, for the Plain' 
tiffs, (a) — ^The clause respecting the 3000/. contained in 
this settlement shows, that the period, at which children 
are to be living, to prevent the mother's right of dispo- 
sition, is the period of her death. None of the decisions, 
which followed Emperor v. Rolfe, (^b J come up to thii. 
The case of Woodcock v. The Duke of Dorset, C^J *» un- 

faj The trguments Ex Selatione. fbj 1 Vet. 208. 

CO 3 Bro. C. C. 569. The following extract from the settlement wss 
produced by Mr. Lavat, from the Re^iater^t Book, B. 1789, Folio 121. 

<*It WM witnessed, that for the considerations aforesaid, and of 500/ , 
^part of ihe said 5500/., being the portion of the said Lady Frances Sach- 
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doubtedly very strong ; and, if i% must be abided by, can 
only govern cases precisely similar. That settlement, 
♦ however, which is not correctly stated in the report, dif- 
fers materially from this. The event there was literally 
answered, by their leaving one child living ; and the condi- 
tion therefore was performed. Hope v. Lord Clifden^ fa) 
proceeding on Woodcock v. The Duke of Dorset^ bad words 
for vesting, which are not to be found here ; and there were 
children living at the death of the parent ; which was all 
that was required by that settlement also. The descrip- 
tion ^^the child and children," applies to all the children ; 
and the language of The Lord Chancellor^ in that judgment, 
implies strongly, that the case of Woodcock v. The Duke of 
Dorset ought not to be carried further. The last cases, 
Si'henck v. Le^hy fbj Porvis v. Burdett^ (cj Kingv» Hake^ 
(d) and Bayard v. Smithy fej as having words for vest- 
ing, are all distinguished from this ; which cannot be reach- 
ed without a considerable extension of the principle. 

Sir Samuel Romilly^ Air. Leachj Mr. Bell^ and Mr. New- 
landy for the Defendant.^^This certainly differs from all 
the cases : but the principle, established by all the authori- 
ties, is, that the intention of the parties is the object to be 
regarded by the Court; who struggle to give children a 



* ville, which it was thereby aereed that the said Jofm Lord Cower sliould 
' retain to his own use, and also of 10 shillings paid, &c. the said Join 

* Lord Goroer did bargain, sell, and demise, unto John Duke of Bedfird^ 

* and Granville Leviton Chmer, the Manor of Greendon, in the county of 

* Stafford^ with the several messuages, farms^ &c. and appurtenances 
' thereto belonging, of the yearly value of 7002., to hold to the said John 

* Duke of Bedford, and G. L. 6 , their executors, administrators, and 

* assigns, for 5000 years, at the rent of a peppercorn, upon trust that the 
' said Dtike and G. L. G. should, out of the rents and profiu of the said 
' premises, or by sale or mortgage thereof, or a competent part thereof, 
' ibr all or any part of the said term, raise and pay the yearly sum of 
' 200/. to the said John Ix>rd Sackville, and the said Lady Franeeo bis 

* wife, during their natural lives, and the life of the longest liver of them, 

* by two equal half>yearly payments ; and upon further truat^ thai, if 

* the said John Lord Saekville, and Lady France* his wife, should leaver 

* at the decease of the survivor of them, any child or children, of their 

* two bodies lawfully begotten, or to be begotten, then to raise and levy 
' the yearly sum of 200/., by two equal half-yearly paymenu, as albre- 

* said, and apply the same for the maintenance of such child or children, 

* in such manner as the said trustees should think fit, until such child 

< or children should attain the age of twenty-one years s then by the 

< ways and means aforesaid, to levy and raise the sum of 5000/ , and pay 

< the same unto the children, if more than one, of the bodies of the aaid 

* John Lord Sackville, and Lady Franceo his vr'ik, lawfuUv begotten, or 

* to be begotten, in equal shares and proportions, upon their attaining 

* their respective ages of twenty-one years, and if there should be but 
' one iuch child, then upon trust to pay the whole sum of 5000/. to sach 
^ only child, at his or her age of twenty-one years/* 



fa J 6 Vet. 499. 
fdj 9 Vei, 438, 



Cb)9 Fm.SOO. 
feJ 14 Vci. 470. 
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vestecl interest in their portions at the time they require^ 
them, generally the age of twenty-one, or the marriage*of 
daughters. The words of this settlement have some diffi- 
culty, but not more than has frequendy occurred in other 
cases, and been overcome in many^ The Defendant's con« 
struction, a vested interest at twenty-one, with a power to 
the parents to ascertain the proportions, is necessary to give 
effect to the whole deed ; which is most unskilfully drawn. 
The word ^^ such" is used inaccurately, and without mean« 
ing, in the first proviso as to the 3O0OL ; and the instrument 
16 throughout so inaccurate, that very iitde dependence can 
be had upon any expression, as indicating the intention. In 
Schenci y. Legh^ two cases in the House of Lords are no- 
ticed by the Court : yefferiea y. Reynoua^ (a) and Randal 
V Metcalfe^ (b) in which Lord Bathurai's decree was re- 
versed. In Powis V. Burdett^ the objection upon the diffi- 
cult word ^^ leave" was overcome ; and certainly the words 
of this settlement are not more intractable than those which 
the Court has successfully struggled with in former cases. 
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The Master of the Rolls. The sort of question that 
arises in this case, has so frequendy occurred of Iftte, that 
there is no great difficulty in collecting the law upon it. If 
the settlement clearly and unequivocally makes the right of 
the child to a provision depend upon its surviving both or 
cither of the parents, a Court of Equity has no authority to 
control that disposition. If the settlement is incorrectly or 
ambiguously expressed, if it contains conflicting and con- 
tradictory clauses, so as to leave in a degree uncertain the 
period, at which, or the contingency, upon which, the shares 
are to vest, the Court leans strongly towards the construc- 
tion which gives a vested interest to the child, when that 
child stands in need of a provision ; usually as to sons at 
the age of twenty-one ; and as to daughters at that age or 
marriage. 

The case of Wing-rave v. Palgrave (a) is a case of the 
first description ; and it was impossible for ingenuity to 
raise a doubt upon it \ as it was only in the case of the 
husband^s death, leaving a daughter or daughters, that an^ 
thing was given to them ; and it was also provided, that, if 
there should be no daughter living at his death, the term 
should cease. There was no daughter living at his death : 
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1814« then how could a diaughter coated, that the term itas t^ 
take effect, and the portion to be rawed ? 

The other cases are of the second description ; where^ 
though there were strong words in some parts, upon the 
whole it was not certain that a child was meant to be ex* 
eluded, who had attained the age of twenty-one, but died 
afterwards before its parents. The strongest of thiese cases, 
at least as it appears in the report, is Woodcock v. The Duke 
of Dorset ; (bj as The Lord Chat\cellor there had to get 
tne better of all the expressions in the instrument ; which 
he did, according to the report, upon a supposed intention, 
inconsistent with them. 
[ sr ] The case is not so strong, as it was cited from the Re^ 

gister*a Book : the omission of the word ** such," in the 
second part of the clause, leaving an opening for letting in 
all the children ; and not confining it to those before spoken 
of, that is, those surviving both parents. Still there is con- 
siderable diflScuhy in the case ; as it was pretty obvious, 
that the children in the second clause were the same chiU 
dren as were spoken of in the first, viz. children, for whom 
maintenance was provided until the age of twenty-one. 
What was to be done, when thev attained that a|;e, was a 
division of the fund : yet it was neld, that the division was 
to be amongy not those who survived the parents, and were 
maintained until their age of twenty-one, but the children 
generally. 

In Hope V. Lord Clifderiy (a) the difficulty was not so 
great. There were in the settlement several provisions, 
from which argument arose, contradicting what seemed to 
be implied from the first part ; and showing that it was not 
the settled and deliberate intention, that children, to be en- 
tided, must outlive both parents. 

The case of Powis v. Burdett(h) did appear to 'me 
strong; as the condition of surviving the parent was not at 
all fulfilled. No daughter outlived Lord Denbigh. The 
Lord Chancellor was therefore reduced to the necessity of 
getting quit of the word " leave," aqd of turning it into 
^^ have ;" and thought himself authorized to do so, from a 
provision for advancement. The father could not make an 
advancement for any child, if no child could take except a 
child surviving. 

In King v. Hake^ (c) I took advantage of what proba- 

[ 88 ] hly was a slip in the settlement, the omission of the word 

** such ;" the expression being, ^^ if more than one child," 



(h) 3 J?ro. C. C. 569, correctly stated from the IUgUtei^9 Bool^ in 
the note, ante, 82. 
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not^one such child." I held, that it was not incumbent 1814. 
on the Court to introduce the word ^ such ;'^ and then chil- 
dren, generally, were provided for ; and the restriction to 
those surviving the parents no longer took place. 

In this case, according to the PlaintiiF's construction, the 
children are not only not entided to any provision, unless 
surviving both parents,but itwas not to be in the powerof the • 
parents to make any provision for them, except in that event ; 
and further, the parents, having a power of appointment, 
were confined to. exercise it among a class of children, which 
could not be ascertained until alter the deaths of the pa- 
rents, viz. among children surviving them. They could 
never make an appointment they could be sure of taking ef- 
fect. If there had been ten children, and all attamed the 
age of twenty-one and married, and appointments were . 
made to each, yet, if nine of them died m the lives of the 
jAirents, all the appointments must have failed ; and the sor- 
viving child would take, contrary to the intention of the 
parents. It is not probable that parents should take this 
precaution against themselves, to defeat and render invalid 
their own appointments.. 

There is, however, a clause here, which, taken by itself, 
and literally, would confine the provision, independent of 
appointment and the power, to children surviving both the 
fadier and the mother : but the effect depends entirely up* 
on the correct use of the word *^ such," as diere introduced. 
The first part of the condition was fulfilled ; as there was a 
child living, who had attained twenty -one at the death of 
the survivor of the father and mother. Then it must turn 
upon the other part of the clause, directing the trustees to [ 8^ ] 
transfer unto or amongst such child or children of the said 
JPcter Wyche and Elizabeth his wife, at their respective 
ages of twenty-one years, in such proportions and manner 
as the wife alone, or in conjuilction with the husband, shall 
appoint. 

As I have said, all depends upon the correct use of the 
word ^* such ;" which restrains it to children surviving the 
parents, and being then twenty-one, or afterwards attaining 
that age. * Throughout the whole settlement, this word 
^^ such," is in various instances, not only so incorrecdy, 
but so absurdlv and unmeaningly applied, that it is evident 
the parties had no precise or denniie notion of the effect of 
Its introduction in any given clause. The clause as to the 
wife's power of appointing 3000/. is thus expressed : 

^ If the said Elizabeth W'yche die before the said Peter 
^ IVych'e^ without leaving any child or children of her body 
** begotten by him," &c« 

The case there put, is her leaving no children ; and im- 
mediately afterwards it proceeds : 
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ISlAf. ** Orlf leaving any such child or children, they shall all 

^' die before any of them shall attain the age of twenty-one 
" years." 

That is, if any such non-existing children shall be left, 
and all die before attaining twenty-one. It is clear, there 
the word ^^ such" roust be rejected ; and the clause, to make 
sense of it, must be read " any" child. Where the settle- 
ment speaks of the power of appointment, first, by the wife 
[ 90 ] «lone, or in conjunction with the husband, and the power 
of the father on their default, the word ^ such" is so used 
as to give quite a different power to the father from that 
which he and the wife together would have had : an effect 
that could hardly be intended. The former power is to 
appoint* to such child and children, who should attain the 
• age of twenty-one : that must mean those before dpoken of; 
and each answering the description must have a share : but 
for want of such direction, the fund is to go to such of tHe 
said child or children as Peter Wyche shall appoint ; thus 
giving him a power of appointing to any of the children, in 
exclusion of the others. 

Then, stating a case, in which ihe survivor of the bus* 
band and wife shall take the whole, it says, ** in case there 
^ shall be no such child or children, or they shall die before 
" any of them shall attain the age of twenty-one years." 

What does the word ** such" mean there ? Those before 
spoken of are children, attaining twejity-one : that is, who 
either were of that age at the death of the surviving parent, 
or who should afterwards attain that age. Here the pro- 
vision is, if a child or children, who should attain twenty- 
one, should die under that age ; which is absolute nott»- 
sense. The word ** such" must be rejected : or the clause 
has no meaning. Rejecting that word, it is, ^^ if there sh^ll 
^^ be no child or children, or, being such, all die under twen- 
*^ ty-one, then to," &c. That would let in all by implica- 
tion ; as of necessity those attaining twenty-one would be 
entitled ; for the parents are to be excluded only In favour 
of the children intended. 

There are many other inaccuracies- in this deed. Where 
[ 91 ] a power is given to the wife to appoint 3000/., the case pot 
is not that of no child surviving either parent, but no child 
surviving her. That is the clear meaning of the clause, as 
k stands. It is said, there are other words, in another part 
of the instrument, showing, that she was not to be excluded 
from making any appointment of the 3000/., except in the 
case of children surviving either parent. Still that shows 
the extreme inaccuracy with which this settleanent was 
made, and the very indistinct idea the firamer of it had of 
his object. Then, when the settlement provides for the 
case of converting the money into land, it supposes, duiC 
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children, generally, are the persons among whom th( pa- 
rents may appoint. There, *' the children," .generally, are 
mentioned as the objects of appointment, without any con- 
dition of survivorship : and in proceeding to state the li- 
mitations, the condition of survivorship is entirely drop- 
ped. Even the. provision of their attaining twenty-one is 
here dropped, probably unintentionally ; but this is another 
instance of inaccuracy. 

Is it then possible 16 say, that from the whole of this in- 
strument, a clear, definite', and unambiguous, intention, is 
to be collected, to exclude all children, except those not on- 
Iv attaining twenty-one, but surviving both parents ? So 
nr from that, it is left extremely doubtful, whether it was 
intended so to frame the settlement. Certainly they have 
not so framed it : but I' think thev have not even said 
enough to raise an inference of such an intention. Then 
the Court is left at liberty to construe it (for construction 
it certainly requires) in the way that has been held the most 
rational in the case of ambiguous family settlements,: that 
all children, arriving at the age of twenty-one, are entitled. 

So far, therefore, as the bill lays any claim to those sums 
which the mother in her life-time has appointed to the son, 
it must be diamissedi 
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igJi MOOTHAM V. HALE. 

July 25. 
ADefeiidtnt, THE bill waa filed in November^ 1804| for an execution 
^o institut^ of the will of yohn Mootham^ who died in July^ 1804. The 
WmintifTt ^ Defendant Lewis^ the only executor^ who proved the will, 
licitor, after ^d acted, advised the suit, and filed the bill, as the Plain- 
•evend ytan tiff's Solicitor ; continuing to act in that capacity until yimr, 
not haTing 1814; at which time he had not put in any answer. All the 
swer"ordered ^^^er Defendants having put in their answers, the Plaintiff 
to aittwer appointed a new Solicitor ; and moved, that the Defendant 
within m week. Lewis may be ordered to put in a full and perfect answer 
within one week, or stand committed. 

Sir Samuel Romillyy and Mr. Roupell^ in support of the 
JUotion. 

On the part of the Defendant Letvisy it was objected, tfiat 
the motion was irregular ; as he was entitled to the usual 
orders for time to answer. 

The Lord Chancellor. I had occasion to consider an 
application of this kind, some year9 ago : but the necessity 
for my interfering in that case was removed by the parties 
[ 93 ] arranging it. faj This is a gross and shameful abuse of 
the practice; which the Court cannot permit. Let the De« 
fendant, therefore, put in his answer within a week, faj 

CaJ The caae alladed to was probably that of PavU t. Lmudakt 2 
Tum, Chanc. Pract. 743, (1st Ed.) note; which does not appear to be 
entered in Begr. Lib. The motion stood over until the following Seal; 
the Court indulg'ing the Defendant with that opportunity to put in his 
answer without an order. He availed himself or it ; and put in his an- 
swer; in consequence of which no order wts made. Ex Bdaliane, 

CaJp.9S* ExBeiatione. 
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ANONYMOUS, 1814. 

Jugutt 3. 

A PETITION was presented, praying, that an affida- Ezaminatian 
vit, made for the purpose of discrediting the testimony of ^^Y^h *""'^* 
the petitioner, |rho had made an affidavit under a petition „eralqawtioi^ 
in Bankruptcy, may be taken off the. file for scandal; or that whether the 
the scandalous charts may be expung;ed ; viz. that the witness is to 
petitioner had been discharged from his employment by one ^ *^ his* ^th 
Attorney for a fraud, and by another for comniunicating a "^'J^ affidsTit 
brief to the hostile Solicitor ; and that the petitioner is a in Bankruptcy 
hedge-Solicitor and .affidavit-man. with that 

Sir Samuel Romilly, in suppott of the Petition^ ""^f"^^*"^^ plSticSkr^ *^ 
to Ex parte Simpson^ (a J in Bankruptcy, and a subsequent ^^ts, and 
case, in a cause. scandalous, 

Mr. Leach opposed the Petition ; insisting, that the only l^^^".^vf ^^ 
mode, in which the evidence could be discre()ited, was a "^tWithcostw 
counter-affidavit, analogous to the course at Law ; where 
the witness might bectoss-examined, for the purpose of* 
discrediting him ; and that the affidavit, if pertinent and 
true, could not be scandalous. 

Sir Samuel Romilly^ in Reply ^ said, the rule, as upon ex- [ M ] 
amination at Law for this purpose, went no further than to 
permit the general question, whether the witness was to bo 
Delieved upon his oath ; and this course would let in *all 
sorts of scandal. 

The Lord Chancellor. The rule of the Court of 
Chancery^ in a cause, never permitted an examination as 
to such charges as these : faj though you may ask, whe- 
ther the witness is to be believed upon his oath ; which is 
the course at Law, not going to particular facts. 

If the proceedings in this Court are open to the defect 
that has been mentioned, that does not make it fit to. intro- 
duce all this scandal. 

This affidavit' must therefore be taken off the file, with 
costs. 

faJ 15 Trf. 4r6; and see Evhine^, Oarth^ore, 18 Fe«. lU. 

CaJ p. 94. ^nte, vol i. 153» and Ord. in Ch* {Mr. Beam. Kd.) p. 187, 
188. GmY.Wat9on,%Atk.5^s 




CJlSBS IN CaAKCXmY. 



[ * 95 ] 
Lihcolh's iirir 

"gi'^ CRIDLAND, Ex parte. 

Jhtgiut 9, 10. 

A joint THE petition stated, that the petitioner and his brother 

SfB^^tey Benjamin Cridland/m August^ 1912, entered into partner- 
not supersed- ship, as merchants, in England and Ireland; * the petitioner 
edon the residing in Dublin^ and Benjamin Cridland 2X, Leicester ; 
ground of 1 x\^Q petitioner wholly conducting the business in Ireland^ 
JJfJ'^^P^ and Benjamin Cridland in England. ' 
aion, proceed- In January^ 1813, a Commission of Bankcuptcy, under 
ing in Ireland, the Great Seal of Ireland^ issued against the petitioner ; 
'^**^®^" who, on the 15th of that n^onth, was declared a Bankrupt; 
andVapen ^^^ ^^ ^^ ^^^ of, May passed his last examination, and de- 
being in the livered up to the Assignees all his books of account and 
Master's Of- papers. 

fice in Ireland Qn the 28th of January, 1813, *a joint .Commission of 

in a suit by «« %*"• i« •*•» 

theJBnob'M Bankruptcy issued m this country against the petitioner 

Assigiiees and Benjamin CridlaAd; who 'were declared Bankrupts, 
against the The Commissioners under that Commission repeatedly ad- 
iHtA^uie As- JQui-ned t^g examination of the petitioner, who was unable 
ordered to ^^ produce his books and papers, which he had delivered up 
procure them, to the Assignees under the Commission in Ireland; where 
ifnecMsary, they were deposited in the Office of one of the Masters ip 
the^mmis- Chancery^ in a suit instituted by the Assignees in England 
aioners should against the Assignees in Ireland^ to which the petitioner 
th'mk copies was made a party. 

sufficient, at xhe petition further stating, that copies of the books, &c* 
of^theestate* ^°^^^ ^^^ ^^ taken without the order of The Lord Chancel- 
and the Bank- ^or of Irelandy that the expense of applying to the Court, 
rupt, nothav- and making copies, was estimated at 130/., that the peti- 
ing the power tioner's offer to his Assignees, if they would pay the 
pft^rinV' charges, to do all he could to obtain copies, was refused, 
them, not and that he had no property, prayed, that the joint Corn- 
liable to com- mission may be superseded at the expense of the peti- 

mitment, if tioning creditor; or that the proceedings under that Com- 
hisezamina- . .° . ^ . ^'^" l J^- ^% ^ ^i 

tion should mission may be stayed as to the petitioner ; o( that the 

thereby prove Commissioners may receive a Certificate from the * Com- 
defectlve. missioners under the separate Commission, that the peti- 
CAow* tf* tionet had duly passed his last examination ; or npay re- 
will not make ^eive a balance sheet and statement, &c. ; or that the As- 
an order upon signees under the joint Commission may pay the expenses 
Commission- 
ers how to conduct the examination of the Bankrupt. 

[*96] 
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of the petitioner's journey to obtain copies, and of pro- 1814. 
curing uiem, &c. ^>^"v-^^ 

Sir Samuel Romilly^ and Mr. Montague^ in support of Cnivhtn^ 
the Petition. — Upon the question raised by this petition, ^* 'P^^^- 
the law was fuUy settled before the late case, in the Bank- 
ruptcy of Stein and Co.; faj which decided, that a Com* 
mission of 'Bankruptcy having issued in England against 
a person who was a member of a partnership in Scotland^ 
a joint sequestration could not be maintained against the 
other partners in Scotland. That decision leaves no doubt 
upon the question as between Commissions of Bankruptcy 
in England and Ireland: the proceeding in each country 
being precisely the same : but several distinctions exist be- 
tween that and a Scotch sequestration. The case, that oc- 
curred lately upon a similar proceeding in Russia^ was un- 
der diiferent circumstances. That country was then at war 
with this*. The English creditor, therefore, had no means 
of obtaining the remedy there. That case also was previ- 
ous to the decision in the House of Lords. In the course 
of the last Term, the Court of Exchequer determined this 
point as between a joint Commission after a separate Com- 
mission in England; fi;rant]ng a new trial, against the opi- 
nion of the Lord Chief Baron, fbj 

The question involves these considerations; whether this [ 97 } 
Bankrupt, if he should not make a full disclosure, will be a 
felon ; and whether the Commissioners can commit him ; 
as they are about to do. Can he have his books both in 
England and Ireland at the same time i They are depo- 
sited in the Master's Office in Ireland^ in a suit instituted 
by the English Assignees; who may therefore have access 
to them. 

Mr. Hart^ Mr. Leach, and Mr. Heald, for the Assignees 
under the English Commission. 

The Lord Chancellor. The ground, on which this 
petition prays that the joint Commission in England may 
be superseded, that there is a Commission against one of 
the partners previously issued in Ireland^ brings forward a 
question certainly of great importance, and most distressing 
in every view of it. We know, there have been many commiMum 
Commissions actually supported, whether without question of Bankruptcy 
I do not say, while proceedings in other countries, analo- Pending "nato. 
gous, perhaps not in all respects similar, to a Commission {[^'i^^^^J^ 
of Bankruptcy, have been going on, having previously country; as ' 

the Cetiio £•• 
n&rum in AoUtrndt a similar proceeding in Ruiwia^ andy until lately^ a sequestntion in 
ScvtUmd* 

faj Ex pane The Jtejfol Batik ^f SeeUas^ 1 Bne B«pk« Ga. 463- 
CbJ Sir Alexander Than^ew. 

\0U III. 9 
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Ponncrly 
two Commiff- 
sions of Bank- 
ruptcy sup- 
ported toge- 
ther. As to 
the ground of 
the modem 
practice to 
supersede one, 
or making 
some regula- 
tion for sup- 
porting either, 
according to 
justice, (^uery. 

Commission 
of Bankruptcy 
a demand of 
right 

Effect of a 
separate Com- 
mission of 
Bankruptcy, 
passing all 
interest in 
joint estate 
to the As- 
sigpiees : but 
the distribu- 
<tion confined 
by order to 
tlie joint cre- 
ditors. 



[99] 

Second Com* 
mission 
against an 
uncertificated 
Bankrupt 
strictly a nul- 
lity; though 
supported in 
practice. 



commenced, against the same person ; as the Ceasio B&ko^ 
rum (i) in Holland^ and a proceeding something similar ia 
Russia; and it is unquestionable, that until lately there has 
been a general persuasion, that a Commission of Bankrupt-, 
cy here, and a sequestration in Scotland^ which is analo- 
gous, but not altogether like, to it, might proceed together. 

It is also familiar, that Lord Hardwicke^ a very great 
Common Lawyer, as well as a great Judge in Equity, 
* supported two English Commissions together. A practice 
has lately prevailed of superseding one^ or making such 
regulations as to the proceedings in one, as would tend to 
the convenient administration of justice; taking care, if the 
latter was preferred, to exclude the means of trying the ef- 
fect of the former upon the latter, in case a competitioo 
should arise. It is, however, extremely difficult to say, on 
what that practice rests. It is said, Justly, that the demand 
of a Commission is of right : therefore, if one partner has 
committed an Act of Bankruptcy, and there is a debt that 
will support a Commission, the Great Seal cannot refuse it; 
and if a separate Commission is granted, and the convey- 
ances are made imder it by the Commissioners, all the in- 
terest of that person in, not only the separate, but the joint 
estate, is by Law vested in his Assignees. 

Then these difficulties occur: 1st, If that separate cre- 
ditor had the right of taking out, and prosecuting, a Com- 
mission, how does it happen, that the Great Seal says, he 
shall have it to a certain extent : stopping, by order, at the 
distribution under that right. 

2dly, If the property has by the Assignment passed to 
the Assignees, how is it got out of them again, while the 
Commission, not being actually superseded, still exists? 
That question has led to the new practice : a strong act of 
power, I admit. It is certain, that in the face of all these 
difficulties. Commissions, both joint and separate, have 
proceeded together during a very long period, while the 
administration of justice in Bankruptcy was committed to 
persons whose superiors in knowledge will never appear 
m this place ; and the older Reports do not furnish an in- 
stance of the question arising : yet we are met by the other 
doctrine, that a second separate Commission against ao 
uncertificated Bankrupt is an absolute nullity; and bow 
can a joint Commission stand, under such circumstances ; 
having no property to operate upon ; all the share of one 
partner being gone to the Assignees under the separate 
Commission, (a J 

CaJ ExparteMarUn, 15 Tet. 114. 
0) 1%.44. 1.3. Cod 7. i.ri. Exports Bwrtsn, 1 JUk. 255. 
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These difficulties always pressed my mind extremely; 1814. 
and the conclusion I have formed is, that, though I could ^-«*v*-' 
not say, on what principle both Commissions could subsist CripUivd» 
together, ("bj yet I was bound in many instances not to su- £xpwr$^ 
persede a second Commission on account of a former Com* 
mission subsisting ; which, however, would not determine 
the effect of the second, if the question arose at Law, not- 
withstanding all the difficulties with which I have fenced 
it ; or if they should be broken through. It is sufficient, 
that the Court has not in all cases taken the means of stop- 
ping the second Commission. 

The question as to the Cessio Bonoruni in Holland^ or a 
similar proceeding in Hnssia^ is open to the observation, 
that, though we may know what that law is in reasoning 
upon it, if the object is to affect the proceeding in England^ 
the foreign law must be proved as a fact; (1) otherwise the a foreign law 
assertion, that the proceedings are in all respects the same, miut be 
and therefore cannot stand together, is not maintained. FT^^** * 

Two cases have occurred in Scotland: one in the Bank- ** ^ ^ 
ruptcy of Stein and Co. {cj decided by the Court of Ses- 
sion, and considered in a late case by the House of Lords ; f 100 ] 
fa J whose opinion was, and justly, that where the English EflTect of a 
Commission precedes the sequestration, all the Scotch per- CommissioD 
Bonal estdte would pass under that Commission : therefore ^^ ^"^'^jJJJ^J 
they could not under the sequestration administer the Scotch ^ ^!|^^t7 in 
personal property ; and probably the converse would hold : SeoOandi not 
but I choose to state that in this qualified way : the former liable, there- 
proposition being clear. ^J^^^J '^jf^ 

The Judges in Scotland seem to have got over the diffi- mieatration 
culty in a way we could not adopt ; founding their opinion there. Ai to 
in some measure on this ; that the Court of Session could ***,J^"''*2® 
have no subject to operate upon ; as the real estate in Scot- JhJ eftcTup*. 
land would also fall to be administered under the prior on real estata 
English Commission; conceiving, that The Lord Chancellor in Scotland, 
here could compel the Bankrupt to convey by proper Scotch ^^' "^^ ' 
conveyances his Scotch land : but it has been long settled, ^"i/^t be 
that The Lord Chancellor cannot compel a Bankrupt to compelled |» 
give a better title to a purchaser of his real estate than the convey. 
Assignees under the Commission could give ; and there- 
fore he could not be compelled to convey his Scotch estate. 

fbj See The Lord Chaneellot^* obsenrations, anie, toL i. 64^ 
fej 1 HMe, 463. 

fa J Selkri^ y. DooUm^ 3 How't Cas. in the Home of Lordi. 2 Ron 
Bank. Cas. 97. 

(1) lP,Wm. 431. C^wp, iri. 
{(3) StephfiiiMW, T. Bafoitter, 3 ^ibb't Rep. 364.} 
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1814. The actual difficulty, howcfver, did not exist in that case ; as 

^-v— ^ without trying that question the Bankrupt had conveyed: 

Cunuitn, so that the sequestration in Scotland^ upon general princt- 

Ex paru. pi^g^ had no personal estate, and under die circumstances of 

the case had no real estate, on which it could operate* 

In the case before the House of Lords, it was decided, 
1st, That upon general principles the Commission passed 
The Scotch all the personal estate : 2dly, That the Scotch Acts as to 
Acts of Se- sequestration, many of which passed since the Union, were 
mimyof which ^^^^^ \x^n examinatiop not only not to oppose, but * by 
passed since their whole language to support the genersd principle. It 
the Union, was held accordingly, that the English Commission against 
support the Garnet made it impossible to distribute his interests of any 
ffpl^^p^gjng kind under the Scotch sequestration, 
all the proper- It is clear, that these decisions will go fiir to affect what 
ty of a Bank- has been supposed to be the law of England^ as to co^ez- 
rupt to his isting Commissions in England^ a Commission in England 
r'if "im 1 ^"^ * sequestration in Scotland^ and Commissions in Eng^ 
I ^^^ J land and Ireland. In all these cases difficulties arise, which 
it is impossible to solve without the aid of the Legislature, 
In the case of two Commissions in England^ that The Lord 
Chancellor may for convenience supersede either, is setded 
by practice : but he has tio concern with a Commission in 
Ireland; and The Lord Chancellor of Ireland would refuse 
an application to quash this separate Commission on ac- 
count of the joint Commission in this country, unleas he 
has the means of administering the affairs of the Bankrupt 
by a Commission under the authority of his own Great 
Seal. He might supersede the first Commission, if he had 
a joint Commission under the Seal of /r^/ttn^, which would 
enable him to do justice : but if the Irish Commission is 
the right of the subject, and duly issued, how could he su- 
persede it on the ground, that there is in some other coun- 
try a jurisdiction, founded on a subsequent proceedings 
wliich he has no means of enforcing against the person of 
the Bankrupt, or any part of his property, that may happen 
to be in that part of the kingdom ? 

It seems to me, therefore, that now, the union of die 
three parts of the kingdom having taken place, though dieir 
separate laws still exist, there is no satisfaictory mode of 
solving these difficulties without some legislative regulation 
[ 102 ] upon the subject. That the question on such a case as diis 
claims great attention, is evident. It must be presented 
daily, not only in this jurisdiction, but to the Commission- 
ers, in forms, which it is not comfortable to contemplate. 
If a question of commitment arises, the authority, under 
which it is exercised, must be very well considered. This 
case must be .considered with reference to that question; 
and other difficulties might be suggested, of such a na- 
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tare, that I would rather allude to than slate them particu- 
larly. 

With regard to the present state of this subject in the 
Court of Exchequer^ though it has gone to a nevr trial, it 
may come back in a shape that may produce this very 
question ; and it is no inconsiderable drawback upon the 
opinion 1 have entertained against the validity of the second 
of two English Commissions^ that the Lord Chief Baron, 
{a J looking to Lord Hardwicke*s opinion, and unable to 
account for his practice, thought, that both Commissions 
might stand. While the subject is in that degree of doubt, 
it is too much for me to supersede this Commission. The 
Bankrupt may trvit; and. due attention will be given to 
the difficulties belonging to it under all the circumstances ; 
especially where those difficulties seem most to press. 

As to the other objea of the petition, the result of all the 
circumstances, including the Bankrupt's conduct, whether 
correct, or not, his culpable conduct, if you please, is, that 
the Lriah Commission is the first ; and the books, papers, 
&c. which the Irish Commissioners and Assignees have at 
least as good a right to inspect as the English Commission- 
ers and Assignees, are in Ireland^ in the Master's Office, 
in a suit, instituted by the English Assignees against the 
Irish Assignees. The books are there£Dre in the custody 
of the Court, if not for the exclusive benefit of the English 
Assignees, for the benefit both of them and the Irish As- 
aigoees. If they were placed there bv the Assignees under 
cither Commission, that is not the ^ult of the Bankrupt : 
but there they are ; and they cannot be removed by him ; 
nor can copies be obtained without payment. In many 
cases a creditor may say to him, ^^ If you will not get your 
*' papers, paying the expense, I will not sign your Certifi- 
^ cate ;" and I have nothing to do with that : but if he was 
committed for not answering, and the defect of his answer 
consisted in the circumstance, that he had not brought here 
books, which he could not bring, or obtained copies, which 
he could not pay for, I could not hold his answers unsatis- 
factory for that reason. Supposing him to have affluent 
connexions, it is not a just principle to require him to elicit, 
by the pressure of his difficulties, the means of bearing this 
expense for the benefit of his creditors. They must deal 
with him as a man who possesses nothing. If he had in his 
pocket the 130/. required for these copies, and applied it in 
procuring them, that disbursement would be at their ex- 
pense ; as it is their money ; and can it be right, refusing 
him liberty to apply that money for the purpose of pro- 
taring a satisfactory answer, to compel him to find the 
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faj Sir Alexander TTumpnn. 
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1814. means of defraying that expense through the humanity and 
*— v-*' benevolence of others, which may be applied to in vun ; 
CuBLAvn, and to which they have no right to direct him to resort I 
Ex parte. Supposing him therefore justly blameable for the fact, 
that the books are in this situation, the question still is, no( 
in what degree he is to be blamed, or dealt with, on that 
account ; but whether he is bound to produce boolES, which 
he cannot produce, or copies, which he cannot procure. In 
[ 104 ] what shape I can make the order is a difficult considera- 
tion : but my opinion is, that, if the allegation is true, that 
the Commissioners will never be satiraed, unless at his 
own expense he procures copies of these books and papers, 
they are requiring a satisfaction, which it is not in his pow- 
er to give ; and the law does not mean, that any man shall 
be called upon to do what is not in his power. If there- 
fore they insist on having these copies, he must be furnish- 
ed with the means of obtaining them. 

It is the duty of the Commissioners to finish the exami- 
nation, if nothing more is proposed than that they shall re- 
quire what they ought not to require. I have a difficulty 
in making an order on them as to dealing with the Bank- 
rupt : but I will state my opinion thus ; that they have no 
right to require him to produce these books, or copiea of 
them ; and that they are not justified in delaying to finish 
the examination, if there is no other objection than that the 
Bankrupt has not done that, which they have no right to 
require : but, after expressing that opinion, I feel great dif- 
ficulty in making an antecedent order on Commissioners 
how they are to conduct the examination. It is obvious, 
that these books or copies of them may be necessary. 



Sir Samuel Romilly pressing for an order, that they 
should get the books or copies at their own expense, an 
order was pronounced, declaring, that under the circum- 
stances, if the Assignees require a production of the books 
of the Bankrupt, or copies of them, for the purpose of hav- 
ing the examination satisfactorily taken, the expense of such 
production, or taking such copies, must be paid out of the 
estate ; and the Bankrupt cannot be required to procure the 
[ 105 ] production of such books or copies at his own expense ; and 
with this declaration the petition to stand over until after 
the examination : but nothing in this order imports, that 
the books ought to be produced, if the Commissioners think 
the production of copies sufficient, (aj 

CaJ Ex pQtu Stork§f the next case. 
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Ldtcolh's Im 
STORKS, Ex parte. (1) H^- 

wfvf . 10. 

IN Mayy 1808, a CommiMioQ of Bankruptcy issued Eauitable 
agaiust yohn Evam^ of Leicester^ clothier ; who, being de- '*J^^5^*' 
clared a Bankrupt, and not having obtained a Certificate, ^^^^^joa 
carried on afterwards the trade of a haberdasher, at Lon- against an 
dons and in February^ 1814, another Commission issued uncertificated 
against him. "^^T" 

The petition, presented by the Assignees under the $e- J|JJj of*]^^ 
cond Commission, stating, that the Assignee under the first perty aoouired 
Commission dealt with the Bankrupt in his subsequent in the aubie- 
trade, and that the Assignees and creditors in that trade 2Jd"wiuBtof 
had no notice that Evans was an uncertificated Bankrupt, notice by the 
claimed on behalf of those creditors, priority as to some subaequent 
leasehold property, acquired in the second trade^ or that creditors, re- 
the first Commission may be superseded. titkm^with' 

Mn CuUen^ and Mr. Montague^ in support of the Peti^ liberty to file 
lion.— * The case of Troughton v. Gitley (a J is confirmed abilL 
by Ex parte Brown^ (b) Ex parte Bold, fcj Everett v.> [ # 105 ] 
Backhouse^ (d) Ex parte Martin, (e) Ex parte Lees, (f) 
On the other hand, besides Martin v. OhHara, (g) and a 
late decision of the Court of Exchequer, there is nothing 
against the validity of the second Commission, except dicta, 
that a Commission is an execution ; expressing doubt up- 
on Troughton v. Gitley; fh) importing, not that such an 
equity can subsist in no case, but that it may prevail under 
special circumstances, depending upon the fact, whether the 
purchase was made with the property of strangers or of the 
Bankrupt. In this' instance it was with the property of a 
third person. How can Assignees, or any other person, 
standing by, and suffering creditors thus to be misled, claim 
priority, and impose that loss, to which they have been thus 
instrumental, upon another class of creditors, who see him 
dealing with property as his own. In that respect the Sta-* 
tute 01 y4xmes (ij is applicable. 

Mr. Leach opposed the Petition. 

fa J Amb. 630. fbj U Tet. jun. fif . 

fej 1 C99ke*9 Bank. Law, 10. 550. ftlj 10 Fm. 94. 

fej 15 ret. 114. ffj 16 Fm. 473'. C^J Cvwp. 823. 

fhj See Ex parte Brmm, ante^ voL i. GO. Ex parte CridUmd^ the pre« 
ceding caae. 
CiJ 8Ut. 21 Jam. 1. c 19. s. 11. 

(l)SiK^M't Bank. Ca. 179. 
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The Lord Chancellor. There is no case in which 
this equity has been administered on petition. I have no 
objection to the filing a bill. Whatever may be said or 
thought of the case of Troughton v. Gttky^ (kj there is a 
great mass of negative authority a^nst it, in the repeated 
offers to the Bar to turn these petitions into bills, if it was 
thought proper to dispute, whether the second Commission 
had any effect. 

As to the equity between the creditors, there are great 
difficulties. First, if creditors are to be bound by the ne- 
gligence of the Assignees, suppose them ignorant of the 
second trading, but that all, or some, of the creditors are 
conusant of it : there is an equity against some, and not 
against others. Then the second Commission is an au- 
thority to distribute for all the creditors, having demands 
subsequent to the first Commission ; and many of them 
may have had no concern with the subsequent trade he car- 
ried on. 

There is, however, so much to be broken through upon 
points that have been long considered settled, that it is im- 
possible to do this upon petition. I repeat the oflFer, that 
has been frequently made from this place, that you may 
file a bill, if you please : a course the more proper on ac- 
count of a case now depending before The Master of the 
Soils. 

That expression ^^ auasi execution,*' means no more than 



Interprets^ 
tion of the 
term "cxe- 
•* cution** as 
applied to a 
ConvaiMion of Bankruptcy, that it is a process for all creditors, legal and equitaUe. 



this, that a Commission of Bankruptcy is a process for all 
creditors, legal and equitable, {a J 



CkJ Amb, 630. 



faj AnUf ?oL L 41. 66. n. 1. 
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C ARR, £x parte. Aig. 12. 

. THE petition stated, that Henry Helbert Jkrail carried Eflect of 
on trade as a silk manufacturer ; which trade he began be- ^^ ™^- 
fore he attained the age of twenty-one years ; and (he pe- ^[tocreditT 
Uoner declining to ^ve him credit during his minority giving a remc- 
without the security of his father, yehn Israil^ the follow- h by way of 
in^ undertakings in writing were give^ .^SS^Jof 

^^ My son Henry lerati bejing a mmor and not of age, I fraud; but ad- 
^^ agree to be accountable for his transactions until he is miniatered 
** of the age of twenty-one years, which will be on the 5th ^'^^. 8^** 
" of August^ 1811 : the same time I ghre him 500/. yohn S!^v^. J" * 
" Arai?12th February, 1811." ^ "^ thSC' 

*^ I acknowledge to be accountable for my son Henry where the en« 
" Jsrail, for what business he might do until he arrives ^^^jj^® 
** at the age of twenty-one years, which will be on the cci^djitmuft 
^*5th of Augmt^ 1811. Signed 14th February, 1811,beinallpar. 
•* John Jbrail.^^ ticulars con- 

. ^ In consequence of this undertaking, gooids were fur- JJlId unmbu' 
nished in the name and on the account of yohn Israii; guous. 
who for payment accepted bills; and shortly before the 
5th of August, 1811, gave notice to the petitioners and 
other creditors of his son, that they must not for the 
future consider him, the said John brail, responsible fqt 
apy further debts contracted in the course or such deal- 
ings ; but that his son H H. brM would thenceforth deal 
on his own account ; that he did not owe any thing ; that 
his many bad debts would be a loss to the bmily ; and 
that he should give him 500/. to begin with. 

The petition then stated, that in consequence of this [ 109 ] 
representation, the petitioners supplied goods to H. HeU 
bert Israii; and there is now due from him to the peti- 
tioners. Carr and Dodgaon, 7211. Bs. 6J, ; and to the peti- 
tioner Prater, 135/. Be. On the 2d of November, 1812, a 
Commission of Bankruptcy issued against Henry Helbert 
Israii, upon the petition of his father ; who proved under 
the Commission a debt of 3299/. 4a. lOd. on account of 
his son's dealings during his minority. On the' 15th of 
May, 1812, a Commission issued against yohn'Israih 
whose Assignees proved two other sums of 350/. and 
100/. under Henry Helbert IsraiPe Commission, making 
with the former sum 3749/. 4f. 10^. arising also fromUus 
dealings during his minority. 

A dividend of U. Ad. being declared under the Com- 
mission against Henry Helbert Israii, the petition was 
presented ; praying, that the debt of 3749/. 4^. \Qd. proved 
by John Israii and his Assignees, may be expunged ; or 
that tiie dividend, ordered upon diat debt, may be stay- 

Voi. III. 10 
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1814. ed ; and that the whole, or such part thereof, may be paid 

V/v>; to the petitioners as will make their dividend upon the 

Cabb, debts, by them proved, of the same amount as they would 

Exporter have been, if such debt had not been proved by yohn Js^ 

rail; and an inquiry, whether the whole or what part of 

the dividend on the debt of 3749/. As. lOd. should be set 

apart for such purpose. 

The affidavits against the petition stated^ that yohn h" 
rail had, in conformity with nis undertaking, paid the pe- 
titioners for all the goods sold to his son during his nii- 
nority, except 250/. ; and that the debt of 3749/. 49. \0d. 
had arisen since the 14th of February^ 18tl, after deduct* 
ing the 500/. agreed to be given by John brail to his 
son ; denying, that John Israel had given any notice to 
[ 110 ] the petitioners on his son's coming of age, that he would 
be no longer responsible, or that any conversation had 
passed to the eifect stated as to bad debts, &c. 

Mr. Hart J and Mr. Montague^ in support of the Petition. 
Sir Samuel RomiUy^ and Mr. Cullen^ against it. 

The Lord Chancellor. — ^Thc Sutut'e of Frauds, (if) 
requiring a written engagement for the debt of another, 
has been considerably cut down ever since the case of 
Pas ley v. Freeman^ (h) at Law; where this was deter- 
mined ; that, iftyou throw into the declaration an allega- 
tion, that the engagement was fraudulent, and in the form 
of a representation, that the party is of sufficient sub«. 
stance to pay the debt, the recovery is not of the debt, as 
debt, jupon the contract, as contract ; but a recovery of 
damages to compensate what they call a fraud. It was 
long before I was reconciled to that: but with those 
doubts I know it has been setded as Law by subsequent 
decisions. I do not therefore mean to deny this proposi- 
tion, as settled Law ; that, if a man asks, whether he may 
trust A. and the answer is, that he may, the person giv- 
ing that answer, knowing at the time that he camnot be 
trusted, must pay in damages for the consequence of 
Engagement that misrepresentation : but, if the answer is, that he has 
deb^of an- ^^ good an opinion of J.'s circumstances, that he -will pay 
other, requir- the debC, if A. does not, there can be no recovery, 
ing writing * This has some authority in a class of old cases, referred 
StMute^Jf ^^ *° Neville v. Wilkinson^(a) and a case at law, Montefiori 
Frauds. (1) ^* Montejiori.(b) If a person was induced to advance his 
r * 111 1 '^'^'^^y ^y ^^ representation of another, that he had no 

f aj Stat. 29 CA. n. c. 3. 

CbJ 3 Term Rep, 51. See The Lord Ckancelhr^^ observationa^ 6 Tet. 
386, in Bvant v. BickneU. 
CaJ p. 111. 1 £ro. C. C. 543. CV 1 Btaek. 363. 

i(l} 8ae Cooke r. Jrmne, 5 Seig. & Eawle. 49r.{ 
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demand upon a patticular individual, that consideration 1814. 
being clearly made out, and the person, so advancing, K,r>rsJ 
misled by that, being a misrepresentation, a Court of Cabr, 
Equity had long held, that the mouth of the person, who ^port^ 
made that misrepresentation, was shut; that he should Misreprc- 
never utter a contradiction to what he had so asserted, fact,*m?riead* 
thereby misleading others, (l) Accordingly, in -MrviV/ff v. ing others t© 
Wtlkinsan^ Mr. Wilkinson was held bound by his reprc- dc»l 'or value 
sentationt the marriage being had upon that representa-^®**^®^*^ 
tion, clearly proved to have been made, it was held, that on the person 
he never could in respect of his demand, a very large making it. 
one, disturb by bringmg any action that state of things, 
upon which the father of the lady had dealt. 

But Courts, both of Equity and Law, have proceeded 
in this with great caution : 1st. They will not permit any 
man to prove his own case. If, for instance, this man 
had not been Bankrupt, and a fraudulent representation 
had been made, that he might be trusted, because he was 
free of the world, a Court of 'Law could not, if it was 
denied, hear either Prater^ or the others, to prove it ; and 
certainly in administering this very delicate Equity the 
danger of permitting a man to make out his own case is 
very considerable.. In this jurisdiction of^Bankruptcy the 
part^ is heard : but that course must be taken with all the 
caution, required in receiving the evidence of a party. 
The evidence should be, not merely generally, but in all 
particulars, consistent, clear of contradiction, of all ob- [ 112 ] 
scurity ; and it must be under such circumstances, that 
the representation weighs down to the earth all the evi- 
dence of the party, whose property is to be taken from 
him by that representation. 

This case does not come with that clearness, consis- 
tency, and freedom from ambiguity, necessary to establish 
an instance of that nature, and that alone, in which a 
Court of Justice is authorized to cut down the debt of a 
third person. It is true, as has been suggested, in these 
eases of misrepresentation, founded in fraud, persons 
frequently do not understand the words they use : but 
diat objection is met by the eittreme danger from want of 
cauuon in such cases, strongly exemplified in this in- 
stance. This is termed in the affidavit a notice, that the 
man would be no longer responsible : on the other hand, 
the engagement for the son was made with that due cau- 
tion on all sides, preventing the possibility of error, un- 
dertaking in writing to be liable for the son, while a mi- 
nor, and no longer ; stating, to avoid all doubt upon that, 
the day of his coming of age, marking precisely the ex- 
tent of responsibility ; the Bankrupt positively denies, 

(1) 16 Fm. 125. Sc9Uy, Scott, I Cox, 366. 
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1814. that he gave the notice, or held the conversation, stated ; 
\^)ru an4 the terms of the papers clearW and strongly support 
Cabr, his statement, as to the nature ot the engagement, and 
• Ex parte, the time of delivery. 

This shows the danger of fixing parties with represen- 
tations upon the evidence of interested persons, inno* 
cently, perhaps, but most erroneously, stating those re« 
presentations. 

The question is, therefore, whether, if I send diss to a 
jury, where, in a case of this nature, it would be impos- 
sible to get my consent, that the parties themselves should 
be examined, there as against a positive denial that satis- 
[ 113 ] factory evidence which goes, as it must, clearly 'to de- 
stroy the property of this man. This is one of those cases, 
in which, not meaning to be answerable for its truth, the 
safety of mankind requires, that the demand, if it is to 
stand upon parol evidence, should at least be established 
by disinterested witnesses, clear in their import, and not 
contradicted by evidence equally clear ; and it would be 
much too dangerous to the general interest of die public 
to hold, that a right can be cut down by the evidence of 
interested persons alone ; where the evil eiFect of inac- 
curacy and ambiguity mi^ht have been obviated by the 
reasonable caution of having the representation in writ- 
ing, or before disinterested witnesses. 

This case is involved in so much difficult and ambi- 
guity, that I shall dismiss this petition without costs. 



BARKER V. LEA. 

jJ.'2Tk SAMUEL BOUSFIELD, by his will, dated the a4th 

Aug, 15. of June^ 1811, giving freehold and copyhold estates to 

Residuaiy trustees for sale, and out of the produce making a * pro- 

^po«?|jJ>'»*<> vision for his Annuitants, and, besides those Annuities, 

JJ^^^^Jig giving pecuniary legacies to several persons, and among 

brothers and ^^^ to his brothers and sisters, proceeded to make the 

•istersEB following disposition of the residue : " All the rest, rcsi- 

afores^d, " jue^ and remainder of my estate and effects, of what 



Tiously as legatees,) who shall be Hving at his decease, at twenty-five, equally ; but m t 

of the decease of any of the aforesaid brothers and sbtera having issue, then the cUkl or 
children to have the same share as if the parent had been living at his deceaaa: witk 
maintenance and survivorship in case of the death of any unmarried and without isnie. 

The first clear designation of nephews and nieces, living at h» death, as the sole 
objects of his bounty, not altered or controlled bv tfie subsequent designation of the 
brothers and sitters ; admitting questions of doubtml construction, u to mietbma ciul* 
dren. 

C*ii4 3 
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^ natuire or kind soever and wheresoever, as well real as 1814. 

^ personal, I give and bequeath the same, and every part Uvn^ 

^* thereof, unto all and every the child or children of my BAmna 

^ brothers and sisters as aforesaid, who shall be living at ^ 

^ the time of my decease, on their, his, or her respectively 

^ attaining the age of twenty-five years, in equal shares 

^ and proportions ; but in case of the decease of any of 

^ the aforesaid brothers or sisters having issue bom in 

^wedlock, then the child or children to have and enjoy 

^ the same share, as if the parent had been living at the 

^ time of my decease ; the principal of all such moneys 

^ to be employed by my said executors and trustees^ and 

^ the survivors of them, in such ways, as they in their 

*^ .discretion think most advantageous ; and the profits and 

^'produce of my said residuary property to be in the 

^ mean time paid, laid out,^ and applied by my said exe- 

** cutors and trustees, and the survivor, &c. for and to- 

^ wards their maintenance, education, and support, equally, 

** until tiiey respectively attain the ages ot twenty-five 

^ years as aforesaid ; and in case of the death of any or 

^ eitiier of them unmarried and without issue, then I 

^ g^ve and beiqueath the part or share of him, her, or 

^ tiiose, so dying without issue, unto the survivors or 

^ survivor of them equally, share and share alike, and to 

^ be paid to them respectively, at the same time along 

•* with their own original shares." 

The principal question in the cause was, who were en- 
titied to take under this residuary clause. 

Sir Samuel SomiUy^ and Mr. Beii^ for the Phintiji: [ 115 ] 
Mr. Hartf Mr. Leachj and Mr. Wray^for the Defendants. 



The Master of the Rolls j^^l have already stated, that in ^^' H* 
considering this will with a view to the ulterior questions, 
I had seen rtason to alter the opinion I expressed upon 
the question, that was first argued. The parties, interest- 
ed in that question, having declined any further argu- 
ment, I shall state the grounds of.my present opinion. 

If the first 'part of the residuary clause stood alone, 
there could be no doubt of its meaning. It is thus ex- 
pressed : 

^* I give and bequeath the same," tiiat is, the residue, 
^ unto all and every the child or children of my brothers 
^ and sisters as aforesaid, who shall be living at the time 
^^ of my decease, on their, his, or her respectively attain- 
*^ing tile age of twenty-five years, in 'equal shares and 
** proportions." 

Both the rules of grammar and the reasota of the tiiin g 
would require, that the words, ^ who shall be living at 
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1814. ** the time of my decease," should be referred to the 
Kj\^sJ children of brothers and sisters, and not to the brothers 

Baekib and sisters themselvest By the word /^ aforesaid," the 

V- brothers and sisters are as specifically designated, as if 

^' their names had been repeated. K the testator had said 

*^ the children of ray brothers A. and B. and my sisters 

^ C. and Z). who shall be living at my death," it would 

be clear that the qualification would apply only to the 

[ ^^^ ] . children, and not to the designated persons. Put the 
case of a single person : ^^ children of my son y. who 
*^ shall be living at my death :" those words could not 
with propriety be referjred to the definite individual ; but 
must be referred to the indefinite class. The construction 
must be the same, if the children of more persons a^ 
spoken of. To make the contingency relate to the parents, 
it would be necessary to vary the phrase to ^^ the children 
" of such of my brothers and sisters," &c. 

So far as to the grammatical construction. Then, as to 
the reason of the thing, why should th» existence of the 
parents at his decease be the condition, on which any 
thing was given to the children ? They would have more 
occasion for a provision, if the parents were dead; and 
if it is said, that afterwards he does provide for the case 
of their being dead, leaving issue, still that would be a 
Strange way of providing tor children of brothers and 
sisters, generally, by making an unmeaning division of 
them into two classes : first, children of such brothers and 
sisters as should be living at his death, and, secondly, 
. children of such brothers and sisters as should not be 
then living. 

The perplexing part of the clause, and that on which 
my former opinion' was founded, is the provision he so 
makes for the death of brothers and sisters, leaving issue ; 
as it is difficult to give it a sense, consistent with what I 
apprehend to be the right construction of the first part, 
without supplying words, so as to make it speak of the 
children, as 1 think he meant, instead of the brothers and 
sisters themselves ; to whom it literally applies : whereas, 
if the first part be. applied to the parents, the second part 
will have a meaning ; though for the reason I have stated 
not such a one as any 'testator was likely to conceive, or 
express. 

[ 117 ] The question then comes to this: is a part of the will, 
which, taken by itself, is clear, to be altered, and con- 
trolled by that, of which the meaning is doubtful I If 
nephews and nieces, living at his death, are once clearly 
designated, as the sole objects of his bounty, is there 
enough in any other part of the will to take it from them,- 
or to let in others to share it with them i I am by no 
means satisfied, that under any construction of this will 
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after>bom chiUren would be entitled : but upon^ the sup- 1814. 
position, ttiat the words are referable to brothers and sif- Vi/vn^ 
ters, and not to nephews and nieces, other questions would Babue 
arise, which on the contrary supposition can have no ex- J^ 
istence. My present opinion is^ that according to the bet- 
ter construction the nephews and nieces, -living at the 
tesutor's death, are entitled to take the whole residuary 
estate^ subject to the contingencies in the will. 



BOWES V. HEAPS. Hoixs. 

' THE Plaintiff was entitled in remainder after his two . UncoiMdea- 
clder brothers, Lord Strathmote and George Bowes ^ under JJJ*^**^5SJ!" 
an inuil, created b]r the will of their grandfother ; and thnesth^nio. 
under the will of his grandmother was tenant for life in ney Ml^aDced 
remainder of other estates after the estate for life of his subject to the 
brother George^ with remainder * to his first and other sons ^"he^boi?^ 
in tail ; subject to a proviso, that, in case George Bowes rower, young 
or any of his issue male should come into pdftsession of and in good 
the other estates, the limitations as to them should cease, >>5^^t •ur- 
jtnd those to the Plaintiif should take effect. younf.^but 

In 1804 the Plaintiff, being in great distress, proposed very bad, fife^ 
to raise the sum of 10,000/. by securing upon his* expect- ^nd a very im- 
ancies four times the "amount advanced. The Defendants ^^'^^^i 
lent him money upon those terms ; which was secured m^. xhe ae- 
accordingly by bonds and indentures of demise dated the curitiefl to 
19th of Marchy 1804. The bonds haviQg become absolute «J«>d only for 
by the death, of George Bowes, the bill was filed, praying lSv,SceT^- 
an injunction against proceeding at Law, and a declara- tereat, and 
tion, that the instruments should stand as securities only coats, under 
for the sums actually advanced with interest. ***® circum- 

In 1804 Lord Strathmore was at the age of thirty-five, S["S?thr 
and George Bowes iii\Tty<vro, both unmarried; and ]the terms pro- 
Plaintiff was twenty-seven, in good health and temperate ; P<»ed by the 
George Bowes being from habitual intemperance in ex- J^J][J2[*othert 
tremely bad health. He was married before the advances being merely 
of the Defendant PAf/i^^. The Defendants admitted, they acceded 
were informed by the Plaintiff's agent that George Bowes ^-(i) 
was not in good health; denying any other knowledge [ * 118 ] 
of it. 

Sir Samuel JRotniUy^ Mr. Harty and Mr. Spranger^ for 
the Plaintiff. 

Mr. Leachy Mr. Richardsy and Mr. AgoTy for the De» 
fendants. 

{(1) Sec 09gft9d T. FronkUn, 2 Johns. Cha. Rep. ^} 
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1814. The Master of the Roth.— It is* fully proyed by the ^- 

UvO dence, that George Bowes * was in a state of extremely ill 

BowM health in February^ 1804, aiMl down to the time of his 

^ death. The Plainti£F was in good health ;* and a temperate 

r # '^ 1 ^^^' '^^^ Defendants admit, that they were informed by 

L 11^ J the PlainuflPs agent that George was not in good health ; 

but they deny having any other knowledge of that fact. 

It is not imputed to them, that they used any endeayoura 

to prevail upon ^e PlaihtiiF to enter into thijp transacdon. 

They merely acceded to the proposal, diat was made to 

them. It is not, however, every bargain, which distress 

. may induce one man to offer, that, another is at liberty to 

Themeie accept. The mere absence of fraud does not necessarify- 

J^"^j^ decide upon the validity of the transaction ; as is proved 

•necciwihr ^7 ™ wy cases, frofti Bemey v. Pitt, (a) down to Gwynne 

decide upon V. Heaton.(b) In the latter Lord TAurfow^says, the De- 

the validity of fendant is not charged with misleading the Plaintiff's 

Sim*™""' judgment or tampering with his poverty . In diat case too, 

as in this, the bargain had been nawked about, and offers 

ed to many persons. That, Lord Thurhw says, onlj 

shows the distress of the borrower. 

If the contingency in this case had been merely that 
of the Plaintiff's surviving his brother George^ I aihould 
not have had a moment's hesitation in setting aside the 
contract on the authority of many cases, where the gain 
was to be less, apd the risk fully as great, if not greater. 
The difference in point of health was more than an ^ui* 
valent for the difference in point of age ; which has ma* 
terially weighed in several of the cases. It would not, 
I think, be endured, that a money lender should take 
from a distressed man, dealing for his reversionary inte- 
rest, an engagement to pay lour for one upon the con* 
tingency of a person, of the age of twenty-seven, in per* 
[ 120 ] feet health, outliving another of the age of thirty-two, 
debilitated by disease, and ruined in constitution by long 
continued habits of intemperance. But the contingency 
was, not merely Georges dying first, but his dying wid^ 
out issue male. Whether any individual will marry and 
have issue, is an event not easily reducible to calculation : 
but a man in such a state of health as George Bowes is 
described to have been was not according to ordinary 
Relief igsinst probabilities likely to have children. The Court has not 
"uT bjl^^fn **♦ **^ * bargain, depending on such a contingency^ 
uponthecon- i 8 wholly Out of iu reach. LordArdglassey.Muschamp^(a) 
tingency of Wiseman v. Beake^ (b) and Bamardiston y. Lingood, (c) 
death without ^ere cases, in which death without issue male was the 

fa) 2 Ch, Rep. 396. 2 Fmi. 14. J^nv, mo, 2 Ch, Ca. 120. 
rO 1 9r0' C. C. 1. raj p. 120. 1 Fern. 237, 

fbj 2 rem. 121. fcj 2 Mk. 133. 



Cases in Chancery. ^ * 1X0 

coiftingency, upon which the lender or purchaser, was to 1S14* 
reap the stipulated advantage : yet the uncertainty of such \^>r^ 
a risk did not prevent the Court's setting aside the bar- Bowst 
gain in each ot those cases. *- 

It was urged in this case, that the risk of the Defend- '^^* 
ant Philips was greatly increased by the circumstance, 
that George Bowee was married at the time of PhiUps^s 
advances. Whether he then knew that fact does not ap- 
pear. The answer does not notice it, as enhancifig his 
risk. It is to be observed, that his first advance was 
seven months, his second a year, after the marriage. 
The knowledge of it at those periods would not in all 

Erobability have made him think the wors^of his bargain, 
esides, Oie death of George without issue was not the 
sole contingency, upon which the lenders were to become 
entitled to their fourfold return. They had likewise the 
chance of his succeeding to his grandfather's estate. Al- 
lowing the risk to be still considerable, against that must [ 121 ] 
be set the unusual amount of the stipulated return. Com- 
bining the two together, it seems to me, that there is 
more inequality in this bargain than existed in some of 
the cases, in which die contract has been set aside. The 
agreement in Bemey V. Pittw9LS in consideration of 2000/. 
advanced to pay 5000/. within a month after his father's 
death, if the Plainti£F survived his father ; otherwise the 
money lent not to be repaid. That in Curwen v. Jliilner(a) 
was for 500/. to pay 1000/. if the borrower survived his 
father and father-in-law : but, if he died before either of 
them, the lender to lose the 500/. 

I do not see, how I can refuse to relieve in this case 
consistently with the principles and decisions, referred 
to, and approved by Lord Hlardwicie^ and the Judges 
who assisted him, in the case of Lord Chesterfield v. Jana* 
sen. (b) 

The Defendants must have their principal and interest ; 
and I am disposed to consider them so^ftur in the nature 
of mortgagees as to give them likewise their costs, (c) 

fa) 3P.Wm.292,n. 

fbj 2 re$: 135. 1 Jbh. 301. Wharionr. May, 5 Vet. TT. 

fcj ChwUmd t. Ik Faria, 17 Fet. 30. Peacocky. Evam, 16 Vet. 512. 
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13S 



Cases in Chancery* 



1814. 

ROLLS^ 

Avgiut 3. 15. 
Cmncellation 
of a codicil 
efi^ctua], not- 
withstanding 
an interlinea- 
tion to the 
same effect 
left standing 
in the will. 



C 123 ] 



UTTERSON V. UTTERSON.(l) 

yOHN^ UTTERSON^ by his wUl, dated the 21st y^/y, 
1794, gave and devised to trustees the residue of his real 
and personal estate upon trust to sell, and to divide the 
proceeds amongst all his children equally ; whom he had 
previously enumerated by the names of Edward^ Louisa^ 
Harriet^ Eliza^ John yames^ Emily ^ and Alfred Gibson : 
but an interlineation was introduced, excepting his son 
yohn yames^ to whom he only bequeathed one shilling ; 
and by the fifth codicil, dated the 30th of yune^ 1803, 
the testator, expressing his disapprobation of the conduct 
of his son yohn yames^ proceeded thus : 

*^ Instead of leaving him an equal share of my property 
" with his brothers and sisters, I do hereby declare that 
*^ it is my determination that he shall have no more of my 
" said property than one shilling onlyJ*^ 

The bill, filed by yohn yames Utterson^ stated, that 
the testator was reconciled to the Plaintiff; procuring 
him an appointment and letters of recommendation \ gave 
him letters of credit ; and cancelled the codicil by draw- 
ing a pen across it ; but forgot to strike out the interlinea- 
tion in his will ; praying that the Plaintiff may be declared 
entitled equally with the other children. 

The evidence proved, that the Plaintiff was reconciled 
to his father after the date of the codicil ; and lived upon 
the most affectionate terms with him. 

Sir Samuel Romilly^for the Plaintiff', — In the Ecclesias- 
tical Court Sir William Wynne held, that the obliteration 
of the codicil had the effect of cancelling the exception, 
interlined in the will. There is no question therefore as 
to the personal property. As to the freehold estate, the 
will, as altered by the interlineation, not being re-pub- 
lished, could have no effect for want of attestation. The 
onty> question, therefore, is with regard to the copyhold 
estate ; whether the Court has reason to believe, that the 
codicil and (he interlineation in the will were made at 
the same time, expressing the same intention, or the in- 
terlineation was intended as a substitution for the codicil; 
not expressing, as the codicil did, the reason of the ex- 
ception. The latter supposition is too improbable. 

Mr, Harty and Mr, Bell^ for the Defendants. ^-The con- 
clusion, that by expunging the codicil the testator intend- 
ed to expunge what appears upon the face of the will, is 
too strong. He ma^ well be supposed to have left that 
standing.; being. satisfied, that it would be equally effica- 
cious as the codicil. 

(1) Coop, Rep 60. 
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f The Master of the Roils. — ^The doubt in this cause arises 1814* ^ 
from the testator's having taken two modes of excluding KyY\J 
his son yohn JameSy and only one of. annulling that ex- UrrEasoir 
elusion. To eifect it, hiC made an express codicil ; and ^' 

also interlined his will. The interlineation is left stand- +T*"i^ ' 
ing in the will : the codicil is revoked by obliteration. * ^^' ' 
The question is as to the inference, to be collected from 
that act. 

It seems to me, that the codicil itself sufficiently shows, [ 124 ] 
that previously to the date of it the testator had done no 
act, by which this son could be excluded. It speaks of 
the testator's determination to exclude him as then taken ; 
and that intention was carried into effect by that codicil. 
He likewise assigns a specific reason for the exclusion : 
oifence taken at some part of his son's conduct. The 
parol evidence expresses what that conduct was, and at 
what time it took place. The necessary presumption 
seems to be, that the will was altered at the same time, 
and for the same reason, as the codicil was made. Then, 
when the codicil is obliterated, does he not in effect recal 
the whole declaration both as to his dissatisfaction and 
its consequences ? Even independently of the parol evi- 
dence of reconciliation it seems to me, that the act of 
obliteration speaks as clearly, as words could have done, 
a change of intention as to the exclusion, and not merely 
as to the mode of effecting it. It is the same, as if he 
said, ^^ This codicil no longer speaks my sentiments : I 
^^ am no longer dissatisfied with my son ; and no longer 
^^mean to make any distinction between him and my 
" other children." 

If that is the fair inference from the obliteration, as I 
think it is, the consequence is, that the will is set up 
again with regard to the Plaintiff; and he is entitled to 
the decree he prays. 



MATTHEWS, Ex parte. [ 125 ] 

1814, . 

IN January y 1814, a Commission of Bankruptcy issued Ay» ^7. 
against John Matthews: and on the 18th of March fol- Partnership 
lowing, a joint Commission issued against him and Wil* ^^cU»tion in 
Ham Matthews. anacWertite. 

The petition of William Matthews^ praying, that the ment of cUmo- 
joint Commission may be superseded, stated, that thelu^^oQ* 
joint Commission was taken out with full knowledge of 
the separate Commission : under which the petitioning 
creditors under the joint Commission had proved their 
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' 1814. debts ; that the petitioner never was a partner, or in* 

\^Y\^ terested with John Matthews nominally or really in the 

MATTBBwsy property or profits of his trade, or any other trade ; that 

Ex parte, there is no joint estate, nor any joint debt due by the 

Bankrupts to the nedtioning creditovs ; that the petitioner 

was merely the shopman to John Matthews^ and not a 

trader ; and had never committed an act of Bankruptcy ; 

and that there is no pretence for supposing him a partner 

with John Matthews^ except an advertisement in the 

Gazr^^r, declaring the partnership between them dissolved 

on the 24th of july, 1813; which advertisement was in* 

serted for the purpose of counteracting a report, that 

they were partners. 

Sir Samuel RotniUy^ Mr. Hart^ and Mr. Montague.^ in 
support of the Petition^ referred to Ex forte Hampers (a) 
where The Lord Chancellor had considerable difficulty 
upon a joint Commission against a dormant partner, 
whose interest is confined to a share of tiie profits ; 
[ 126 ] observing, that this petitioner never appeared to the world 
as a partner. 

Mr. Leach^ and Mr. Healdj for the Assignees under the 
joint Commission. 

As to a joint TTitf Zorrf-CHAMCELLOR- — ^Thc difficulty I had in Ex 
C^^jjwon p^y^ Hamper proceeded upon this ; that the creditor, 
dormant paru though he may make his demand upon a dormant part- 
ner; Quayg ner, is not bound to do so. In an action the Defendant 
V^^h^*^' ^°^1^ ^^^ plead in abatement a partnership with a dor- 
may^not be- Dciaot partner : yet an action might be maintained against 
ing compelled both, by showing that one was a dormant partner. The 
to sue him. difficulty then iinder a Commission against both is, that 
some creditors may choose to be creditors as to one only; 
and others as to both ; and in that case what is to be done 
with the effects i 

In this case the affidavits represent, tiiat tiiese persons 
were apparent partners, and declared themselves to the 
world as such : and the goods were supplied to bodi. 
This must therefore be put as the case ot no joint estate 
by the effect of that dissolution, whi^h has transferred 
the property of both to one alone. I cannot possibly de* 
cide upon tiiese affidavits, that there was no partnership. 
An issue therefore must be directed to try uie question 
of partnership ; and also whether they are Bankrupts: 
the act of Bankruptcy also being disputed. 

m 

The issue, as finally directed, was, whether John and 
William Matthews were jointiy indebted to the petition- 
ing creditor ; and if they were, whether one or both of 
tiiem had committed an act of Bankruptcy, that would 
support a Commission. 

CaJ 17 Fet. 403. 
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1S14. ^ 
PICK ARD, Ex parte, (a) Lnrcour't 

Ivir Hall, 

♦ THISpetition, presented by Ae surviving committee jf"^' 
under a Commission of Lunacy, stated an order in May^ ment^'oom- 
1800, that the committees should pass their accounts an- mittee o£m 
miwllyi(b), but the lunatic's property consisting only of luniticwitli- 
65501. Bank AnnuiticBymd an Annuity of 14/. ie». Sd. sub- eJlLT'llTd'the 
ject to certain deductions, the surplus, not exceeding 8/. balances to be 
after retaining the annual allowance of 186/. 109. for paid in on affi- 
maintenance, according to the Mast^r^'s report, was not dt^it, without 
sufficient to answer the expense of accounting stnnually ^J|^^^^^ 
before the Master : the committees therefore had not the Master^ 
passed any account. the proper^ 

The petition further stating, that the deceased com- ^^jj* ^^^ 
mittee, who was the sister of the lunatic, had the entire ' 
management of his person and estate,' the petitioner never 
having acted, prayed, that the petitioner and the executor 
of the deceased committee may be appointed committees 
of the person and estate of the lunatic ; that the balance 
may be paid into the Bank ; and with 317/. 7s. cash in the 
• Bank, may be laid out in the purchase of stock ; and that [ 128 ] 
the sum annually received by the committees, being of 
so small amount, (beyond the maintenance,) may from 
time to time, when received, be paid into the Bank, (the 
amount to be verified by the affidavits of the Commit- 
tees ;) and that thereupon the order, directing the com- 
mittees to pass their accounts annually may be dispensed 
with. 

Mr. Cooke^ in autport of the Petition* 

Mr. Heya^ and Mr, Parker ^ for the next of iSii, and the 
Executor of the deceased committee^ consented. ^ 

The Lord Chancellor made the order according to the 
prayer ; adding, on account of the small amount of the 
property, that the committees should be appointed in the 
first instance, without the usual reference to the Master \ 
the old maintenance being continued- (a) 

faj (Men in Chaneery, f JWi-. Setttn, Ed J p. 453, note (2«). • 

CbJ By the General Order of the Loids Comminioners, 25th /t<(y, 1793, 
in order that all receivers and committees of lunatics ^ould pasa their 
accounts once a year, it is ordered, that the Masters certify at the last 
Seal ^e^ eveiy Trinity Term the state of the receivers' and committees* 
accounts in their respective offices, (2 Vea. juii. 39, and Ord. CA. Mr. 
Beam, Ed, p. 453.) Previously to that oMerThe Lord CAoncdZvr refused . 
costs to a committee, who had passed his accounts irregularly, tak\ng the 
accounts of several years tog^etner. Ex parte Oarkt, I Vee.jun, 296. 
faj p. 128. Et party Lacy, 1 ColUmen on tun, 196. 
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1814. 

^u^, 18.' WHITE, Ex parte. 

Act of Bank- UNDER the petition of a Bankrupt, praying, that the 
luptcy by de- Commission against him may be superseded, inquiries as 
ditor who^call- ^^ ^^^ petitioning creditor's dcht and the act of Bank- 
ed, not for ruptcy were directed ; and this petition prayed, that the 
money, but to report of the Commissioners, stating, that there was a 
buy g;oods, sufficient petitioning creditor's debt and act of Bank- 

SkS"hlfdebt ^^P^S> °^^? '^®. ^®°fir°^d- 

out in that * The objection to the act of.Bankruptcy, proved by de- 

way, nial to a creditor, was, that the creditor did not call for 

[ * 129 ] money ; swearing, that he called for the purpose of buy- 
ing leather ; meaning to take his debt out in that way. 

JKr. Hart^for the Assignees ; Sir Samuel Romilly^ and 
Mr. Cooke^for the Bankrupt. 

Denial to a The Lord Chancellor. — Is there any authority, that 
in^^not'fOT*' *® creditor must be calling for money ? If the order is 
payment,*but given by the debtor to deny him to every creditor, who 
for another calls, and that order is given under the notion, that a cre- 
purpose, an ditor is coming for money, though a creditor comes to 
iSptey^f un- ^ about his debt, or, as in this instance, comes for 
der a concep- leather, instead of money, the denial is an act of Bank- 
tion of the ruptcy ; which consists in the act of keeping' house with 
fh*^**b'*^*is *^ *°teot of defeating, or delaying a creditor. The or- 
to^dem^d" ^^^ ^^ ^^ denied is given under the impression, that cre- 
payment: not, ditors are coming for their demands ; and, whether they 
if he is aware are or not, it is equal evidence of his intention. If the 
' ^^ncSneup- ^^'^^o*'* foreseeing that the creditor is coming upon other 
on his inten. business, and not for money, refuses to see him, the mo- 
tion, not the ment his knowledge of that purpose is proved his inten- 
crcditor's. tion to delay the man is negatived. The act of Bank- 
ruptcy depends, not upon the intention, with which the 
creditor comes, but upon the intention of the debtor. 



The Lord Chancellor observed, upon the objection 
to the petitioning creditor's debt, the credit for some of 
the goods sold not having expired, that the Law, (a) by 
[ ISO ] which a debt, payable at a future day, will, if there is a 
Debt, paya- written security for it, support a Commission, had been 
d * *wni nou^ extended by Lord Kenyan to the contract for goods sold, 
u3cM upon a ^cc. ; which was quite wropg : but the Law had been since 
written tccu- restored. The case of Parshw v. Dearhve (a) was men- 
rity, support a tioned, as settling that. 
Commission of 
Bankruptcy. 

^ ' faj Stat. 7 Geo. I. c. 31. Stat. 5 Gn, II. c. 30. t. 22. 

CaJ p. 130. 4 Eatt. 438. 
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The order was made, confirming the report of the 1814. 
Commissioners ; and the petition of the Bankrupt was v^^rO 
dismissed. Weiti, 

Ex parte. 



GRAHAM, Ex parte, (b) 1814, 

THE house of Kensingtonznd Co. having proved a The Banker 
debt of 8247/. 18*. under a Commission of Bankruptcy »PP®*^ HP" 
against Rawlanffson and Co. and being appointed the ^'^^^^^f^J]^^.'' 
Bankers under that Commission, were on the 22d otjuly^ mptcy becom- 
1812, declared Bankrupts ; at which time they possessed in^ Banlmipt, 
2Bfi79L 19s rod. part of the estate of RoxvkmdsonmA Co. ^",^.^Jf '? , 
dejjosited in their Bank. On the 25th of July, 1812, a "^ d?yidend 
dividend of 4«. in the pound was declared of the estate on a debt, 
oi Rowlandson znA Co.; amounting on the debt proved F^^^^^ ^X 
by Kensington and Co. to 1649/. 11*. 7d.; and two fur- J^*^ ^~*„„. 
ther dividends, amounting to ll\d. in the pound, have til full reim- ' 
since been declared. On the 27th oijanuary^ 1813, the bunementof 
petitioners, the Assignees of Rowlandson and Co. proved ^ll^P^^* 
under the Commission against Kensington and Co. de- beyond^thl** 
ducting * from their proof the sum of 1649/. lis. 7d. In amount of his 
1813 a dividend of Ckv. was declared upon the estate of dividend. 
Kensington and Co. amounting to T924/. 7s. Aed. upon the [ * 131 ] 
petitioners' proof; and a further dividend of 1^. has been 
since declared. 

The petition prayed, that the petitioners may be per- 
mitted to prove against the estate of Kensington and Co. 
the sum of 1649/ \\s. 7d. in addition to the proof already 
made of 26,430/. %s. Zd.: and to retain the amount of the 
dividends, already declared of the estate of Rowlandson 
and Co. on the debt of 8247/. \%s. proved against that 
estate, by Kensington and Co. ; and that the Assignees 
of Kensington and Co. may be restrained from receiving ' 
the said sum of 1649/. lis. 7d. and any further dividend 
from the estate o{ Rowlandson and Co. until the petitioners 
have received the whole sum of 28,079/. 19*. lOd. 

Sir Samuel Romilly^ and Mr. Roupell, 'in support of the 
Petition J admitting this not to be a case of legal set-ofT, 
contended, that under an equitable arrangement the estate 
of Kensington and Co. could not receive a dividend from 
ihat of Rowlandson and Co. until the sum of 28,079/. 19*. 
10^. was repaid. . 

Mr. Hart J and Mr. Wilson, for the Assignees of Kensing'^ 
ton and Co. opposing the Petition, said, the debts were 

fbj 2 Iio9^9 Bank. Catea, 74. 
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1814. contracted in different characters ; the one hy Rowland'^ 

v^v^ son and Co. to Kensington and Co. while both houses 

6baiux» were solvent : the other bj Kensington and Co. to the 

Ex parte. Assignees oi Rowlandson and Co. 

The Lord Chancellor. — ^The estate of Kensington and 
Co. cannot receive any thing from that of Rowlandson 
[ 132 ] and Co. except what would amount to the dividend upon 
the debt of 8247/. 18^. after satisfaction of the debt of 
28,079/. 19s. lOd. That money was the property of all 
the creditors of Rowlandson and Co. ifa the hands of i&n- 
sington and Co.; who cannot retain their dividend, until 
they put all the creditors upon the same (jdoting as them- 
selves. It would be unjust, that they should have their 
dividend out of the fund belonging to the general credi« 
tors, who take nothing out of that fund. The result 
therefore is, that the estate of Kensington and Co. can- 
not by the effect of their proof upon the estate of Row^ 
landson and Co. draw any dividend, until out of the fund 
of 28,079/. I9s, lOd. which the estate of Kensington and 
Co. is to furnish, every creditor has taken his share of 
that fund ; they also taking their share of it : that is, undl 
that sum of 28,079/. 19s. lOd* has been paid minus all the 
dividends, to which Kensington and Co. would have a 
claim under their proof, they are not entided to those 
dividends : but, whenever so much of that sum of 28,079/1 
19s. lOd. is paid as leaves no more with Kensington and 
Co. dian the amount of their dividend upon the 8247/1 
IBs. then that sum of 28,079/. 19s. lOd. is paid. 

The order was made according to the prayer of the 
petition; with liberty to the Assignees of Kensington scaA 
Co. to apply, whenever they shall have furnished to the 
estate ol Rowlandson and Co. the sum of 28,079/. 19s. tOd. 
minus the amount of such dividends as Kensington and 
Co. would be entitled to upon their proof. 
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1814. 
OGILBY, Ex parte, (l) jhigiMi 19. 

ON the 10th of June^ 1812, the petitioner and Wilson Retired part- 
agreed to dissolve Uieir partnership upon the terms, that ^t^j-^dcm^ 
iPHson should continue the business in the name of the ^ ^nst 
firm to the 1st of October ^ covenanting to indemnify the the debts in 
petitioner against the consequences of so doing ; and the consideration 

Cmtioner assigned all his interest in the stock, debts, hfsshwofthe 
c. to WiUon; who in consideration thereof undertook property, ad- 
to pay all the partnership debts, and to indemnify the mitted under 
petitioner against all the outstanding debts and engage- • Conmussion 
ments then due by the said partners. SSSngV^rt!" 

Notice of the dissolution was published in the London ner to prove a 
Gazette on the 3d of October; from which time Wilson car- joint debt, 
ricd on the business on his sole account, until he stopped P^* ^^-f *" ' 
payment on the 22d of December^ 1812 ; and soon after- the jcii^es^e 
wards a Commission of Bankruptcy issued against him. a^nst the 
Some of the joint creditors were still unpaid ; and one jcnnt debts. 
of them, threatening an action for his debt of 352/. was 
paid, by the petitioner ; who attempted to prove that debt 
under the Commission ; and, the proof being refused, 
presented the petition, stating, that the partnership was 
solvent at the dissolution ; and prajring, that he may be 
admitted to prove the amount ot the debt, so paid by 
him, and of any other joint debts, which he shall be 
liable to, and shall pay. 

Sir Samuel Rondllyy and Mr. Cooke^ in support of the 
Petition. — ^This partnership having been dissolved by 
agreement a considerable time before the Bankruptcy, 
there is no doubt, that a debt from the Bankrupt to the [ 134 ] 
solvent partner, arising out of the partnership transac- 
tions, may be proved: Ex parte Tongey(a) Ex parte Gil' 
bert.(b) 

Mr. Harty and Mr. Montague^ for the Assignees. -^hi 
Ex parte Tonge all the partnership debts were paid by the 
solvent partners ; whose debt was constituted by money 
taken out of the partnership by the Bankrupt in fraud of 
his contract. 

The Xor^ Chancellor.— In both the cases cited all the 
joint creditors were paid. The petitioner cannot prove 
in competition with them. 

m 

The order declared the petitioner entitled to prove, 
indemnifying the joint estate against the joint debts. 

faj Ante, 31. 2 Sot^t Bank. Ca^et, 40. f 6J 3d Augwt, 1812. 
(1) 2 Rote^B Bwfik, Caaet, 177, Ex parte Tayhr, 2 Bo*^9 Bank, Catei, 

Vol. III. 12 
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1814. 

jH^, 19. GLOSSUP V. HARRISON. (1) 

Surety for a A MOTION was made bjr the surety of a receiver, 
7^^^T' ♦ ^^^ ^*** ^^^ discharged by order, to restnun him from 
of X bi^e ^^^°8 ^^^ of ^^^^ ^^^ balance due to him without dis* 
due to him. charging what the surety had paid on his account. 

[ 135 ] TTte Lord Chancillor.— Where the surety fw a re» 
ceiver in this Court is called Upon to pay, as the receiver 
is an officer of the Court, and the surety is so in a sense, 
if there is* any thing due in account between them, jus- 
tice requires, that upon the application of the surety^ he 
shall be indemnified for what he has paid for the receiver 
out of the balance due to him. If that has not been de- 
cided, as I think it has, it must be decided upon prind- 
ple ; as it is clearly capable of being maintained upon 
equitable grounds. The Court therefore cannot part with 
the fund, until an opportunity is given of determining 
the claim of the surety ; the amount of which, when as- 
certained, must be paid to him ; and the residue only most 
be paid to the receiver. 

(1) Coop. J?«^. 61. 



1814, HALKETT, Ex parU. (1) 

lien on a THJ^ petition suted, that in 1811, the Canton East 
tm^ne ^^^^ ^^^^ htvnz at Canton^ it became necessary for the 
abroad with. ^^^. ^^ ^^ ^^^P ^^ borrow upon her credit 6000 dollars; 
ottthypothe- which sum was advanced by the petitioners upon an 
cation: as to agreement with the Captain to advance it on the security 
Mv^ther pur- ^ ^ ^^P ' ^' ^® usual in such cases ; and to receive biUls 
poaca, Qti«r^.' upon the owners at six and three months sight. 

The petition averred, that it is usual in such cases, and 
was expressly understood and agreed, that the said sum 
was advanced by the petitioners upon the credit of the 
[ 136 ] ship, as well as of the said bills ot exchange ; and that 
the ship, her Captain and owners, were to be jointiy and 
severally liable. • 

The bills were accepted by the managing owner ; who, 
before they were due, became a Bankrupt ; and the As- 
signees took possession of the ship upon ner arrival ; and 
sold her* 

(1) 2 RomfM Bmk. Cam, 194. 339. 
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The prayer of th» petition waa. that the Assignees 1814. 

under the Commission may be ordered to pay the bilk, L^v%i/ 

with interest, out of the produce of the sale. Halkstt, 

Mr. Hart^ and Mr. Seton^ in support of the Petition^ said, Ex pane. 
the ship being abroad, the lien was clear ; referring to 
Suasty y. Christie, (a) 

The Lord Chancellor.— That case has the specialty, 
that the advance was made by the Captain himself; raising 
this distinction, that the Master must have the lien with- 
out an instrument ; as he cannot execute an instrument 
to himself : but that does not determine that a third per* 
son has the lien. 

Direct an inquiry as to the nature of this advance. The 
allegation is too loose. The distinction is very material, 
whether it was for repairs or for other purposes, for in- 
stance, victuals for the seamen. In the case of repairs 
the authorities seem to esublish the lien. 

CaJ 13 Fet . 594. 



HOLMES, Ex parte, (a) [ 1S7 ] 

18H 
THE petition sUted, that in 1810 the i>etitioner car- ^S^^ 20. 
ried on business as a merchant in partnership with Samuel A Bankrupt 
Holland; who was also engaged in a distinct partnership JJU^^q*,^^ 
at lAverpooL In- October^ 1810, a joint Commission of gio^ piyin; 
Bankruptcy issued against the house at Liverpool; under bis wpantte 
which -Hb/faik/ obtained his Certificate. In October^ isn^creditonSOt. 
a separate Commission issued against the petitioner, un- 1||^^ entitled to 
der which he obtained his Certificate in August^ 1812. any allowance 
The Assignees under that Commission had received out of the mir- 
M88/. 16*. 9d. the separate estate of the petitioner ; and fjj^^,^^ 
bis separate debts proved amounting only to 137/. 10*. lid. -^^^^^ crediton 
on the 11th of August^ 1812, an order was made, direct- under .the 
ing the Assignees out of the separate estate to pay tiie i^su^l ord^T. 
remaining charges of the Commission, and the separate 
debts proved ; and declaring, that the balance should con- 
stitute part of the joint estate of the petitioner; and be 
paid into the Bank on account of the joint estate. 

The balance in the hands of the Assignees, after paying 
the separate creditors 20*. in the pound under that order, 
being 1950/. 2«. 3d. the petition claimed the Bankrupt's 
allowance of 10/. per cent, under the Statute, fij amount 

fa J 2 JiMe't JBank. Cmm, 9i. fbj Stst. 5 Om. U. c. 30. «. 7. 
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1814. ing to 195/. Oe, 2d.; tlie net prodive of his estate after 

Lor^ such allowance being suflkient to pay 159. in the pound 

HoLMKiy upon the debts proved. 

Ex pane. jf^^ Leach^ in support of the Petition^ referred to Ex 
parte Farlow. (c) 

[ 138 ] Mr. Rose, for the Assignees^ not opposing the pedtion, 
submitted the question on behalf of the joint creditors as 
doubtful upon the words of the Act ; observing, that this 
case was the converse of Ex parte Farhw. 

The Xor^/ Chancellor inclined to make the order; 
observing that the ground of Ex parte Farhw was, that 
the Statute did not contemplate joint creditors in the 
case of a separate Commission ; and the course formerly 
was not to permit them to come in, but to put them to 
file a bill. 

Mr. Leach said, this would be a very important pre* 
cedent : the difficulty is, that, as 20^. iii the pound was 
paid, the Bankrupt would be entided to the whole sur- 
plus, in this instance near 2000/./ a fund, to the benefit 
of which the joint creditors were entided, though not by 
the Commission under the equitable arrangement, which 
The Lord Chancellor would make. 

The Lord Chancellor said, that. was an objection; 
and refused to make the order ; observing, that he did 
not consider this case as the converse of Ex parte Farlow. 

CcJ 1 Bow'i BmOf. Cqm€9^ 421. Anie^ vol iL 209. 



[ 139 ] MILLS, Ex parte, (a) 

1814» 
Aug. 20. THIS petition was presented by creditors, who had 
Jurisdiction proved their debts under a Commission of Bankruptcy, 
to control the complaining of the choice of Assignees, as obtained by 
Splcc8*in * *^ means of fictitious debts ; and praying, that the peti- 
Bankruptcy* doners and the other creditors for goods sold to the 
having an in- Bankrupt may be at liberty to appoint a person to act as 
toThcMnenS *° Assignee ; or that the assignment may be y^cated. 
credit^ if The circumstances, stated by the petition,' were, that 
the question the Bankrupt, a linen draper, with an inconsiderable 
S^d^^th'^'^t ®^^^^» within three months previous to his Bankruptcy, 

removal, by appmnting a person to act as an Aaaignee. Inveatigation in that twxnt 
directed under suspicious circumsUncet, the costs depending on tAe result. 

fa J 2 B99^$ Bank. Cawt, 68. 1 J?MeV Bank. Ca9e9, 324. 
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* 
took up goods on croiit to the amount of above SOOOL; 1814. 
and made himself liable upon bills, drawn' by relations of v^^rO 
his own, without consideration, to the amount of 5000/.; Mnu, 
that the Assignees were elected by the bill-holders ; who ^p«^rte. 
rejected a proposal, recommended by the Commissioners, 
that a person should be appointed to take care of the in- 
terest of the other creditors. 

Sir Samuel Somillyy and Mr. Montague^ in support of the 
Petition^ cited Ex parte De Taatft. (b) 

Mr. Harty and Mr. CuUen^ for the Assignees. 

The Lord Chancellor. — ^There is no doubt, that a 
control is exercised over the choice of Assignees ; which 
is given by the Statute (c) to the majority of the credi- 
tors, whose debts amount to 10/. to be exercised for the [ 140 ] 
benefit of all the creditors. When therefore a person, 
who has an interest adverse to the general body ot credi- 
tors, has been chosen Assignee, the Great Seal has thought 
it not consistent with their interest to confirm that choice 
by permitting him to remain in that situation ; and on the 
other hand has qualified its power to remove him by a '•;.- . 

proper attention to his interest; modifying the order \ ." 

with that view, where the question between him and the 
general body of creditors can be fairhr tried without re- 
moving him. So in another class ox cases^ where un- Joint credi. 
doubted creditors have no right to vote in the choice <^f JiJi*^"^ vote 
Assignees, that of joint creditors under a separate Com- ^^ ^^ choice 
mission, without interfering directly I should follow of Angnees 
Lord TTiurlow; who said, though he could not appoint i^dc'^^P^- 
the Assignee, he would appoint an agent to attend to the ^H ^^^[llllfr.* 
interest of the joint creditors ; and would give such agent, appointed to 
having the direction of the affairs for the benefit of all attend to their 

the creditors, his expenses out of the estate, as an As- intereit, with 

» ^^ ' ^ costs out of 

signee. .... thee8Utc,as 

The question upon this petition is, whether here is not an Assignee, 
such a fair doubt, whether this class of creditors had any 
right to vote in the choice of Assignees, that I may em- 
power the creditors for goods sold and delivered to ap- 
point some person to investigate the debts proved, and 
make such inquiries as they may think reasonable, to 
ascertain what has become of ^the goods, disposed of to 
the Bankrupt in this short period of three months ; with 
liberty to them to apply afterwards either for the removal 
of the Assignees, or otherwise, according to the result of 
the inquir)' ; upon which also will depend the question, 
whether that inquiry, if it proves well founded, shall be 
at the expense of the estate, or of the persons removed. 

fbj .^n/e, vol. i. 280. See Ex parte Smith, ante, vol. i. 518. 
fcj Stmt. 5 Geo. 2. e. 30. $,26, 27. 
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1814. If it shall tarn out to be a vain inquiry^ the petidonen 

KyY\j must take the leonsequences. I may go this kngth i bitt 

Mx£u, without that investigatioa camiot go further. 



Soficitor. 



I 141 ] WESTALL, Ex parte. 

^^^.23. THIS petition, by creditors, who had proved their 
The rule as debts under a Commission of Bankruptcy, prayed, that 
*®^*^®" ^ the Solicitor to the Commission may be ordered to re- 
bilUdoptedin ^^°^ ^^ difference between the amount of his bill, as 
Bankruptcy; charged, and paid to him, and as reduced by the Masters ; 
and applies to ^rho took off more than a sixth. The only question was 
STthc^C^""^ as to the costs. 

Butsionera. -*&"• Sart^ and Mr. Cooie^ in support of the Petition. 

^ On re-taza- «&> Samuel RotniUy^ for the Solicitor^ submitted, frtie- 
6on by the ther the rule applied to bills in Bankruptcy, and particn- 
f!^oedi£ofe ^'^^Y ^ *^ ^^^^ taxed by the Commissioners, the subse- 
a sixth coats que'nt taxation being in the nature of an appeal from 
agunst the diem. 

The Lord Chancellor said, the course in Banknq>ti^ 
proceeded by analogy to the Statute i(a) and the rule ap- 
plies also to the bill, taxed by the Commissioners. 

The order was pronounced accordingly, that the Soli- 
citor should pay the costs of the taxation. (1) 

faj Stat. 2 Gt<t, 2. c. 23. •. 22. 

(1) Instances of taxation in Bankmptcy Ktt^ Ex parte SnM^ 5 Vf. 706. 
Ex parte jirrow§mith, 13 Fes. 124. 



[ 14a ] FREYDEBURGH'S CASE. 

1814^ 

^ug.24,, THE jL^r</ Chancellor, upon a petition to stay the 
Bankrupt, Certificate of a Bankrupt, expressed himself in the fol- 

fictitious debt If the Bankrupt has permitted one fictitious debt to be 

to be proved, proved, knowing it, he is not entitled to his Certificate; 

hSfcSS^Scat*** ** °^^ having made that full disclosure, which justifies 

Certifies e. ^^ Commissioners in giving the Certificate required by 

the Act. (a) I suppose the Commissioners .signed this 

Certificate on sufficient grounds ; though I should have 

had great difficulty upon it, contradicted asi the Bankrupt 

is as to the production of his books. 

fa J Stat. 5 Geo. 2. c. 30. t . 10. Ex parte Sbifky, 2 E^t Bank. Com, 71. 
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1814. 
FIELDER o. HIGGINSON. Lnicoui's 

Ixw Hau« 

THE abstract, delivered to a purchaser^ stated a limi- ^^' ^^' 
tation, after estates for life, to the first and other sons of ^Jjj^.* 
ilfiv. JUacauley by Mr. Macauiey in tail ; with remainders ^e Tendor 
to the heirs of her body by him, and to the survivor of having esta- 
JIfr. and Jfr*. Macauley in fee j with a joint power of re- ^^"^^^^ 
vocation and appointment. ihtnJ^, 

The purchaser objected, that the power was not duly after contest^ 
executed : and the vendor, having contested that point in upon a differ- 
• the Master's office, abandoned it ; then for the first time f^^^^"f„ 
stating, diat there was no issue of the marriage ; and Ae th^'^^bstnurt 
Imsband survived. Failing in proof of the allegation, that delivered. 
there had not been any issue, another ground was taken ; r # ^43 1 
that there had been issue, who were dead ; and upon proof 
of tliat die Master's report in favour of the title was ob- 
tained. 

On the motion to make the order for confirming the 
Master's report absolute, a question arose as to the costs ; 
which led to a motion by the purchaser for a reference 
for the taxation and payment to him of the costs of the 
reference upon the tide and the several applicadons to 
the Court. 

Mr. Leach^ in support of the Motion. 

Mr. RoupeU^ for the Vendor^ resisted it, on the ground^ 
that there was no instance, where, the Master's report 
being in favour of the title, the purchaser had obtained 
the costs of the reference. 

Mr. Hart^ (amicus curim^) referred to Goodlife v. llust^ 
and another recent instance. 

The Lord Cuancbllor made the order, (a) (1) 



tiff, the< 



In ▼. C0lififf«e,at the i7*lb, 6th Ihember, 1814, IhePbun- Decree for 

e vendor, succeeded in making out his title before the Master : gpecific per* 
but, as it was not clear on the abstract delivered before the bill filed, fonnance 
and Fielder r. Btgginem being mentioned, the decree for a specific per- without costs 
fbrmance was made, without costs. to the Plain- 

(1) Vendors, having b^ their miatatement, probably not intentional, ^ . ^i^ ^^ 
but a mere mistake, occasioned the suit, were nxed with all costs. &r- ^gurh esta^ ' 
fisMi V. Cepptard^ 2 C«x. 318. On the other hand, a purchaser, on the m»^;^ befora 
erroneous opinion of a conveyancer reasting a performance, which is ^^ Master 
ultimately decreed against him, must pay cos\s. MaUng v. SU^ 1 Cox. not beinr clear 
186. Further see Cwp Rep. AH), Vendor not making a good title ordered ^I^ 
to pay oo8ts» though he was only a trustee. stnct. 
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1814. 

uv-o 

j^ao 11. BROOKS V. SNAITH. 

inacreditor's A MOTION WSB made to opcn die bidding upon a 
SJ>ened'^^an ^^^ ^^ * 8^»^ ^Y creditors: the advance •ffcred being 
advance of 500/. upon 10,000/. 
sm, upon Mr. Harty in support of the Motion, 

?^>^^'-^P*y- Mr. Heys^ for the Purchaser^ resisted it on tbe ground, 
viSce Into **^* *^ ^^^ offered, being only 5/. per cent, was less than 
Court and the the Court had required. 
expensei of 

^^^^^^'^ The Lord Chancellor, observing, that this was a 
^^^ '• creditor's suit, made the order ; directing the sum of 

500/. to be paid into Court, and the discharged purchaser 

to have his expenses, (a) 

fa) White v. Wilwn^ 14 Vei. 151, «nd see Partington^ Ex parte, 1 
SaU & Bat. 209. 



1814, SHARP V. ASHTON. 

Mm. 12. 

Plaintiff in a THE bill prayed an injunction to stay proceedings at 
bill for an in- Law. On the 30th of November^ 1813, the injunction for 
itate 'rtonc? ^*"^ ^^ answer was extended to stay trial. On the 5th 
the whole case of the following April the Defendants put in their answer ; 
within his which on the 18th was referred for impertinence. The 
bTth^*Couit. ™P^'*^*^c**ce being expunged, the Plaintiff took excep- 
though veiy tions to the answer ; which were allowed. The Plaintiff 
jealous of then amended his bill ; and on the 30th of jfune obtained 
amendment, an order, that the Defendants should answer the amend- 
Sec to^t&^rin- "*^°^ *"^ exceptions at the same time. In September die 
junction, per- Defendants' answer was sworn ; but not having been filed 
miu even re- on account of some informality, a motion was made by 
amendment; |he Plaintiff, that he may be at liberty to re*amend his 
pnSsdy'ite ^^^^ ®^ payment of 208. costs, without prejudice to the in- 
nature, and bpr junction. The affidavit of the Plaintiff and his Solicitor 
clear and posi- alleged, that, except by the answer to the amended bill, 
A tth*^!** *^y^ ^^^ ^^ notice of a fact, which was very material 
tiifhadnota^'^f'^r^^^^^^ to the Plaintiff in the prosecution of diis 
knowledge of cause, and in his defence to the action ; that all the cir- 
2lr^**^?* ^^' cumstances, connected with that transaction, must be 
Wn^th^aae ^^''^^K'*^ before the Court, either by way of supplement, 
upon the re- or re-amendment, more particularly than as stated in the 
cord sooner, answer, and the Plaintiff cannot safel}f proceed to trial 

[ * 145 ] without the Defendant's answer to such supplemental or 



AlHTOX. 
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re-amended matter. The affidavit then stated the pro- 1814. 
posed re-amendments. Kj^vsj 

Sir Samuel Xomilfyy and Mr. ShadweUy in support of the Shabp 
Motion^ contended, that, as it was sworn, the facts had ^ _^-^ 
come to the knowledge of the Plaintiff by the answer to 
the amende4 bill, he was on the late case of Mair v. TheU 
iueson (a) entitled to the order. 

fa) Mais V. TnuuiMX. 
f £37 RelaUme.J 

9th June, 1812. 
^ 7^ Lord Cha^cklloh.— This is an application for leave to amend the Ro-amend- 
bill without prejudice to the Injunction obtained, as it has been repre- ment permit* 
tented, soon after the bill was filed. The Defendant a few days aro ted without 
moved for three weeks further time to put in his answer, on the speaal prejudice to 
ground, that his Solicitor, having but recently come into the cause, had an mjunction, 
not sufficient time to prepare the answer: the PlaintHT desiring, if that on affidavit, 
thne should be g^nted, that he should have a few days to amend the that the facts, 
bill;, and that the Defendant should answer the amended bill within the which must be 
three weeks, the further time prayed for putting in the answer. It ap- stated, came to 
peared to me, that the principle, which the Court had always looked to the PlaintMF's 
on injunction bills, was, that the Plaintiff should be required at first to knowledge 
state the whole of his equity; with a view to prevent that delay, which since the bill 
would arise from the practice of filing injunction bills, and afterwaida filed, and on 
amending them; and with that view the Court is extremely jealous of payment of 
applications for leave to amend, where the subject of the proposed c 
amendment might have been made part of the original bill. As, however, 
there might be circumstances, making it reasonable, I tliought it my duty 
to see, what were the amendments proposed, and whether the subject 
of them had not come to the knowleage of the party at the time he filed 
the bill, fa J I do not recollect a single instance of amendments allowed 
without prejudice to the injunction, where the costs were ordered to be 
paid bv the Plaintiff to the Defendant. 

With respect to the question, whether the subject of the amendment 
has been lately discovered, the affidavits, I take it, mean to represent, 
that the existence of these letters was discovered by the Plaintiffs since 
they had an opportunity of putting them in the bill ; and I take them to 
pledge themMdvea that what they mean to state by amendment came to 
their knowledge, since they filed the bill; and the whole of ^e matter* 
which they mean to put by way of amendment, iy to be specified in the 
affidavit ; that the Court may see, and that the parties may know, in what . 
way the bill is to be amended. That difficultv I would dispute of by direct* 
ing the Plaintiffs to show the Defendants the amendments, before they 
are put in the bill ; and my opinion is, that the Plaintiffs should be at 
liberty to amend : but it must be done by the 12th instant ; and upon 
the usual terms of 30«. costs. 

On the 37th of /wm^ 1812, Mr. Hwrit for the Defendants, moved, that 
the minutes of the otderinade on the 9th tfJvne might be varied ; that 
the words, ** Let the PlaintUf be at liberty to re-amend his bill without 
** prejudice to the injunction already obtained in thia cause, but the same 
'* la to be amended by the 12th day of June instant ; and let the Defend- 
'* ants be at libert)/ within three weeks to make any application they may 
'* be advised respecting the writ of error now depending," mif^t be 
omitted ; that the Defendants might have three weeks further time to 
answer the present amended bill ; and that the Plaintiff mieht be directed 
to pay the costs of this application. The order made on that application 
was, <« that the Pbintiffdo amend his bill in a week; and that the Plain- 
** liff do pay unto the Defendants their cosU of this, and of the former, 
•< application, made the 9th ofJwie insUnt" Beg. Lib, H. 1811. Fo. 797, 
b. 1132, a. 

faj AnUt vol. ii. p. 103. 

Vol. hi. 13 
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1814. Mr. Hart^ and Mr. Agar^ for the Defendant.' 

uv-o 

Shaw The Lord Chancellor. — ^This is a motion of ^reat im- 

A«e* portancc to the practice. The Court, requiring in these 

r •VTr'l cases of injunction, that *the Plaintiff should originally 
L 147 J £1^ iij^ i^jji fQ|. ^i^^ purpose of obtaining an injuncttoa 
upon the merits, (l) after the injunction has been ob- 
tained the Court Considers it not too hard upon the De- 
fendant to permit an amendment without prejudice to the 
injunction ; but very rarely allows a re-amendment of an 
[ 148 ] amended bill. The Court has permitted it ; and, I be- 
lieve, in the case (a) referred to. The principle of re- 
quiring the case for the injunction to be put upon the 
record immediately is, that the party, the prosecution of 
whose demand^at Law is to be delayed by the injunction, 
shall be delayed as short a time as can be consistent with 
justice : but that principle is not controverted where a 
Plaintiff is not informed, that an equity exists, which 
would entitle him to relief. No blame can attach upon 
him for not putting it upon the record, until he knows it : 
but as soon as he knows it he must put it on the record. 
In the case cited, I think, the information was obtained, 
not from the record, but aliunde. It is not material for 
this purpose, how the Plaintiff procures the information ; 
even though unduly obtained: but, if he gets it from the 
answer, the Court must know from the bill and answer, 
that he cannot have as much benefit, as if he had asked 
further questions. In that case therefore the Court re- 
t|uired to know, what were the proposed amendments ; 
whether they were material ; and, if material, to have 
ascertained by clear and positive affidavit that they related 
to facts, of which the Plaintiff had not a knowledge, 
enabling him to bring that case upon the record sooner. 
All these facts must be substantiated. 

fa J Mmr v. Thei/v999n, anu^ 145, n. 
( 1} Abrrif ▼. Kennedy^ 11 Ve: 565. 



£ 149 j TUTIN, Ex parte. 

1814 

/ttfM 14. THIS petition was presented by creditors of Bernard 

JVbv.l5. Dolan; who, in 1810, by deeds of lease and release con- 

A lunatic veyed and assigned to Wallace uxkA the petitioner Tuttn^ 

S!r8totiite4" ^''^ ^^ ***' creditors, freehold and leasehold estates, in 

Oto. 2. c. 10, muflt be without intereit or duty. Therefore, having an interest M a eie- 

dttoFi the trust being to tell for payment uf debts, he is not within me Aet 
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trust to sell for payment of his debts. The trustees hav- 1814. 
ing contracted for the sale of one estate, and Wallace be- UvniI 
coming of unsound mind, and incapable of completing Turxir, 
the sale, the petition prayed, that a Commission of Lu- ^ P^*^- 
nacy may issue against him. 

Mr. Barber^ in sutport of the Petition. 

Sir Samuel Somilly resisted the Petition, on the ground 
that it was neither to protect the person nor the property 
of the lunatic: but to enable the -petitioners to make a 
good title ; and said, that if such a Commission could 
issue, the expense ought to be borne by the petitioners, 
the only persons to receive the benefit of it. 

77^^ Lord Chancellor said, the petitioners must take 
the order at their own expense ; and, if a Commission is 
to issue^ must pay the expenses of such Commission, be- 
ing for their benefit, up to the time of perfecting the title 
to the estate in question ; reserving the question as to 
their reimbursement, if any other* person shall afterwards 
adopt the Commission, (l) 

A Commission of Lunacy accordingly issued ; under [ 150 ] 
which the inquisition found, that Wallace is a lunatic, and 
George Wallace, his heir, is of the age of twenty years. 
The Master's report, appointing committees, and stating 
the heir to be under the age of twenty-one, with respect 
to the inquiry directed, whether the lunatic was a trustee 
or mortgagee within the meaning of the Act of 4 Geo. 2. (a) 
stated, that the trusts as to the receipt of the purchase 
money, and its application by payment to the creditors, 
still remain to be executed ; and the lunatic is himself 
entitled to the payment of his debt out of it ; that the 
lunatic therefore is not a bare trustee, but had an abso- 
lute and immediate interest under the said deed; and is 
therefore not a trustee within the Statute. 
' Another petition was presented, praying the confirma* 
tion of the Master's report. 

M^. Johnson, in support of the Petition, said, that there 
was no difference between an infant trustee under the 
Statute of Anne, (b) and a lunatic trustee under the Sta- 
tute of 4 Geo. 2. ; and referred to — — — v. Handcock, (c) ■ 
as a case, where there was a duty to perform. 

Mr. Wilson^ for the Committees^ dia not oppose the pe- 
tition. 

(1) In Ex parte Brjfd^t Co9p. Hep. 290, The Lord Chanceilor htld^ 
that the oofU of the committee of a lunatic trustee conveying within the 
Statute muat be paid out of the Uinatic*! estate. 

fa J Stat. 4 Gee. 2. c. 10. rbj Sut. 7 Jhm. c. 19. (1) 

fcj \7 Vee. 383. 

(1) See The MemetfOeneral v. Pemfret, Ex parte BeUamtf, 2 Cor. 
321. 422. 
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1814* 7%< Lord Chancellor.-- It has been long settled, that 

V/v^u a trustee within this Act of Parliament must be a trustee 
TuTiir» without interest, and without duties, for the simple pur- 
Ex parte, pose of parting with the estate. This is the oisc, not of 
Mortgagee personalty, but of freehold estate, and a trustee with du- 
tutegr!Srm.^! ties to perform. The case, that has been referred to, is 
19, as to in- perfecdy right* It * does not appear from the report, that 
fants, and 4 there was a duty to perform ; and if there was, it would 
Geo, 2. c. 10, be very different from this, as the money, due on the 
though en'^** mortgage, was money, for which one executor on pay- 
titled aaco- ment to him could give a discharge : but the purchaser of 
executor and this estate must pay the money to both the trustees, (a) 
intee tothe ^^^ Master's report, therefore, is right in stating, that 
mortgage mo- this is not within the Act. 
bey : the diicharge of the other executor leaving a naked trust. 
[ ♦ 151 ] 

Ca^ Fellow v. MitcheU, 1 P. Wtnt, 83, and Mr. Coae'e note 1. 



1814, DAVIS t;. JENKINS. 

JVw.2.19, 

Joint pur- THE bill, filed by some of the pew owners of a Chapel 
chase, to hold for protestant dissenters, and the minister, appointed by 
•eii^tScir^*** the pew owners and congregation, stated, that in 1749, 
hein, tuccea- several persons, being ^^ protestant dissenters,^' purchased 
•ora, and aa- jointly a piece of ground for the purpose of erecting a 
figna for ever, Chapel; which was afterwards erected for the use of Uie 
mctiMrapit). purchasers, and others ; who contributed to the building; 
tesunt dia- And erected pews at their * own expense ; that the said 
■enting Cha- pew owners are the only persons beneficially interested 

Csl: tneregu. ^ ^^g i^nd and Chapel; and such pew owners and the 
Uon or SUCH *. r -.u ^.* /• • ^ • • j 

an eiublith- ^^?^, ^^ ^"^ congregation from time to time appointed a 
ment, with no minister ; to whom a salary was paid, raised pardy 
fixed revenue, amongst themselves, and pardy by the interest of lega- 
only*by volin- ^'^* I *^ P^^ owners regulating the Chapel, directing 
tary contribu- repairs, &c. 

tion,i8the The bill alleged, that the Defendant, the heir of the 

'"JrtT *b^ll '"'*^*^°'' ®f ^^^ persons, to whom on the purchase ^n 1749 
im an inftir.' ^^^ ^^^^ ^** conveyed,^ setting up a claim to the Chapel 
nation : the and land as his own private property, appointed an irn- 
Mpoinunent proper person as minister ; placed a lock on the door of 
in throonm. 5**^ Chapel ; threatening to bring an action for removing 
gation gei^' ^^ » ^^^ charging, that the Defendant is a mere trustee, 
rally, not in the heir of the aurviTing trustee : the number of tnifteea to be kept up : 
but the mode^ of appointing them and the miniator, whether by the muority aimplj or 
in any more limited wa^, being uncertain, an inquiry waa directed, who according to 
the nature cf the eatabluhment are entitle to propose tnisteei, «id elect snd approve 
aminiater. 

[ ♦ 152 ] 
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frayed a discovery and delivery of the deeds ; that new 1814. 
trustees may be appointed ; that the Defendant may be v^^v>^ 
decreed to execute a proper conveyance to those trustees, Davu 
and may be restrained by injunction from commencing ^* 
any action of trespass or ejectment, or other action, »«*"•• 
against the Plaintiffs, or any owners or proprietors of 
pews in the Chapel, and from interfering in the manage- 
ment, or interrupting divine service. The injunction was 
obtained upon affidavits. 

. The answer stated the joint purchase by five protestant 
dlitsenters, in consideration of 5/. their own money ; set- 
ting forth the conveyance , to those five persons, their 
heirs, successors and assigns, for ever^ to hold to them, 
their heirs, successors and assigns, for ever, upon trust 
tor building and erecting thereon a meeting house for 
the public service of dissenting protestants, and what 
other conveniences may be thought fit and proper for the 
advantage thereof, and to be always maintained thereto, 
and preserved by fence or wall by the said, (naming the 
purchasers,) their heirs, successors, and assigns, for [ 153 ] 
ever. 

The answer insisted, that the Chapel was built for the 
use of the purchasers of the land, and others, who con* 
tributed to the building under the direction of those five 
persons ; and pews were erected by them and others at 
their individual expense ; denying, that the pew owners 
are the only persons beneficially interested in the land 
and Chapel ; or that they and tne rest of the congrega- 
tion did from time to time appoint a minister : on the 
contrary insisting, that, with the exception of the Plain- 
dff, no minister was ever appointed without the consent, 
and approbation of the purchasers, or the survivors ; the 
salairy of the ministers being paid by the rents of the 
pews and a contribution ; that the owners of the pews, 
sjabg^ct to the control of the original purchasers, &c. ma- 
naged and regulated the Chapel, &c. ; that some of the 
congregation appointed the Plaintiff to be the minister; 
others with the Defendant dissenting from that appoint- 
ment ; submitting, that the right of appointment was vest- 
ed iii the Defendant ; that the Plaintiff, claiming to be the 
minister, was an unfit person for that office; having 
preached improper doctrines, and inculcated doctrines 
directly adverse to each other ; and the Defendant at the 
request of a part of the congregation appointed a minis- 
ter ; who was objected to by seventeen of the congrega- 
tion, and approved by fifty-four. 

Mr. Leachy Mr. Bell^ and Mr. Blaie, in support of the 
Jfotion to dis9olv^ the Injunction^ contended, that the suit 
eught to have been instituted by information. 

Sir Samuel Somilltf^for the Plaintiffs. 
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1814. T/f^ Z^r^/ Chancellor. — ^The question, iirhat is that 

yyysj species of suit, that must be maintained by information, 

nAviH and cannot proceed upon a bill, is a point of great diffi* 

V. culty. It is not true, as has been contended, that, when 

^f*"^'- the subject is a public right, the suit must be by ihfor^ 

Bistinction mation. Lord Hardwicke*9 opinion, agreeing with that 

formation and ^hich I now express, appears in the case of St* James^a 

bill: the for- Parish, Clerkenwelly before mt\(a) which was also by 

xnernotne- information in 1747, before Lord Hardwtcke^ (b) who 

SHublert U* dismissed that information with costs, as having no ofl^e 

a public riffht, with regard to such a right. Nothing was prayed by tne 

as the election information with regard to the distribution of the pen- 

of a minister gjQ„ j ^nd this Court had nothing to do with the right of 

ri8hio*e?*or ^^cction. Lord jyorAc^icitf therefore left them to' Law; 

^eongregation» and a similar decision was made here at a much later 

unless con- period. 

thfrevciiue '^ ** ^^*X difficult to know, what to do with these dis- 
senting societies. The Court will certainly enforce their 
rights ; (1) but must first inquire what they are. This 
conveyance, thus inaccurately made to these persons and 
their successors, cannot be understood as meaning to vest 
the interest in Ave trustees, so that the whole management 
might by devolution of descent fall to one person, per- 
haps not of the same persuasion, but a Roman Catholic 
oi^ Jew. The object must have been to secure a succes- 
sion of trustees ; and either that their number should in- 
sure a minister, capable of performing the functions of 
[ 155 ] his station, according to the doctrine of the founders, or 
that the legal act of the trustees, appointing the minister, 
should be regulated by the votes of the congregation, 
taken in some way ; and the Law, I apprehend, would 
say, the majority was the congregation ; (a) as Lord 
Hardwtcke held, that all the parishioners were entitled to 
vote ; and it is obvious, what sort of election that is. 
Jarisdiction This Defendant cannot maintain, that he alone shall de- 
of ^^ertton^*? ^^'*''"*"^ ^^^ " ^^ ^ *^ minister. In general cases, the 
thc*ininirter*of 9**^^^^^"» ^^^ *** ^**'y elected, is tried by mandamus : but 
a congrega. some ground must be laid for that ; and, if such a ground 
tion generally does not exist in the case, this Court has, I believe, en* 
bu^TO*^' tcrtaincd a suit to determine that right. The question 
groimd for here depends upon the form of the pleadings ; which I 
Uiat, may be will look at. 



in Equity. 



faj The ^Wtmen^Gtnend ▼. Fonter, 10 F<$. 335. The Aitantejf-Gem' 
ml V. ^ewcombet 14 Ve$. 1. 
rb)lFe9.4S. 3Aik.576. 
faj p. 155. /Varsfi v. fTebb, 14 Vei. 13. 

(1) See The Attomey-Oeneral v. Fowler, 15 Fev. 85, and cases there 
cited. jittcmey-Oeneral v. Wamay, 15 Vet, 2ol« 
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1814. 

Datis 

Jsiriuiit. 

t JVw. 19! 



t The Lord Chancellor^— This motion involves great 
specialty. It seems right to take the account of this esta* 
blishment from the answer ; which does not materially 
differ from the account in the bill and affidavits, upon 
which the injunction was granted, stating, that about the 
time in the bill mentioned five protestant dissenters, pro- 
fessing what doctrines the record is silent, purchased 
jointly fo( 5/. a piece of ground for the purpose of erect- 
ing a Chapel for the celebration of divine worship, ac- 
cording to the doctrine they professed and believed in, 
for the convenience of themselves and those of the same 
religious persuasion. The ground was conveyed to them, 
their heirs, successors and assigns, for ever, to hold to 
them, their heirs, successors and assigns, for ever, upon 
trust for building %nd erecting a Meeting house for the 
public service of dissenting protestants, and whpit other 
conveniences might be thought fit for the advantage 
thereof, and to be always maintained thereto. Upon the [ 156 ] 
face of the' deed the establishment consists of no more 
than this. There is no provision, by which those succes- 
sors are to be constituted, who are mentioned both in the 
granting part and the habendum : nor is there any provi- 
sion as to the mode^ in which any person is to be placed 
in the^ pulpit fbr the purpose of giving them religious in- 
struction ; and, the answer not stating what protestant 
dissenters these are, it is impossible to form a judgment, 
except from practice, in what manner, and upon what 
principle, the election of a minis^r is to be made. 

The answer, stating, that a Chapel for the use of the 
purchasers of the land and divers other persons, who con- 
tributes to the building under the direction of the five 
persons, here acknowledged to be the sole managers, and 
that pews were erected by them and others at their indi- 
vidual expense, proceeds to deny, that the pew owners 
are the only persons beneficially interested in the land 
and Chapel ; or that they and the rest of the congrega- 
tion did from time to time appoint a minister; asserting, 
on the contrary, not in the terms applied to the regula- 
tion of the Chapel, that no minister was ever appointed 
without the consent and approbation of the five persons, 
and the survivors of them, or the heir of the survivor, 
except as to the Plaintiff Evans; who savs he is legally 
appointed without that consent and approoation. 

It is impossible to represent this as an assertion, that 
the trustees had the sole election and nomination of the 
minister; amounting to, no more than this, that the ap- 
pointment, by whom to be made is not expressed, cannot 
be valid without the consent and approbation of the 
trustees, or the survivor or his heirs. My general notion 
is, that in these Meeting houses a principle of election 
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1814. usually pre^nftlls much more wide and ealarged tliau those 

s,^y\j persons, who happen to have the legal estate in the land. 

Datxs The allegation, that an annual salary is paid to the mi- 

«• nister by the rent of the pews and voluntary contribution, 

jBvsnra. jg material with reference to the objection, that this, 
which is a proceeding by bill, ought to be by information. 
It is very difficult to determine, what species of institu- 
tion necessarily requires an information, and what may 
be the subject of a decree without the interference of the 
Attomey-'General^ representing the Crown, and ' therefore 
public Charities x but this passage is material with refer- 
ence to the case of The Attorney^General v. Parker; (a) 
where, upon the election of a minister of the Pasish of St. 
Jamts^ CkrkenweU^ Lord Hardwickt^s opinion was, that 
die information, praying nothing as to the pension, but 
only as to the election of the mini8ter,'was improper ; and 
it ought to have been by bill ; but, if there nad been a 
prayer as to* the pension, the interference of the Attorney-^ 
General would have been necessary. 

This Charity has no fixed revenue, nothing, but what 
depends on voluntary contribution ; and, that being die 
fact, it is difficult to say, it cannot be regulated by bill 
merely. 

The admission, that the owners and proprietors of the 
pews h^ve, but jointly with and subject to the control of 
the five persons, and the survivors and the heir of the' 
survivor, managed all matters, directed repairs, &c. and' 
paid the expense by voluntary contribution, is material, 
as showing, that there was not an exclusive management 
in those persons. t 

[ 158 ] All the five trustees being dead, the Defendant states, 
that he always claimed an interest in the Chapel under the 
purchase deed : but cannot say, he did so as trustee. He 
says, however, he had an interest under the purchase 
deed : but what interest he cannot say r that he joined in 
the appointment of minister according to the mode and 
course of election : not stating what that is. A part of 
the congregation objected to the appointment of the Plain- 
tiff; the legality of which he denies, being contrary to 
the proper and legal course : the appointment being, as ha 
believes, in the person or persons, who are from time to 
time the co-heirs or heir of the surviving trustee, and 
vested in him as the heif of Lewis yenkina. 

Here is an allusion to the want of consent on tiie part 
of the congregation : but upon the whole it is altogether 
uncertain, what is the mode of election. 

The answer then states, that the Plaintiff has preached 
* improper doctrines ; and doctrines adverse to each other. 
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With respect to the ktter the conclusion is easy : but it is 1814. 

impossible for. me to know, what are improper doctrines Vi^v%i/ 
in the view of this congregation. The Court will, I Datm 
apprehend, support these establishments according to '^* 

their institution, if the doctrine preached is tolerated by iJ^^*" 

The result of this answer is, simply, that it is clear, the mentt sup- 
persons, in whom the legal. estate was vested, were meant ported, if the 
to be trustees ; that there was to be a succession of trus- pjl^^^^ ;, 
tees : it was also probably intended, that they were to be tolerated by 
a body, who were to exercise a judgment, giving their Law. 
approbation to the nomination of a minister ; and it could 
not be the intention of the oripnal founders, that the [ 1^^ ] 
casual heir of whoever happened to be the survivor of 
them should regulate the whole discretion, that was to 
place in the pulpit the person, who should teach this 
congregation their religious duties. Here is therefore 
upon the instrument itself enough to induce the Court to 
say, as matter of trust, it would keep up the number of 
trustees. 

Upon another part of the case great difficulty occurs. 
The instrument does not specify &e persons, who are to 
propose the trustees, or to elect a minister. This answer 
does not disclose enough to enable the Court to deter- 
mine that; or to say, who is a proper object of approba- 
tion with reference to the doctrine, as preaching such 
doctrine as is agreeable to the original trust ; or whether 
this is a Charity of that species, where the minister is 
elected by the majority, or according to the nature of the 
institution, by any ]>articular persons, in whom the ma- 
jority understands itself for tnat purpose to repose their 
confidence ; rendering their nomination effectual. It is 
not clear, therefore, whether any minister has been duly 
elected : but it is clear, that the heir of the survivor has 
no right himself to nominate; and under the circum- 
atances, considering that no demurrer has been put in for 
want of an information, and the difficulty of establishing, 
that a bill is not sufficient, if they cannot agree as to the 
right of electing a minister and trustees, the injunction 
must be continued ; and the Master must be directed to 
inquire, who according to the nature of the establish- 
ment are entitled to propose trustees, and who to elect a 
minister, and to approve him, when elected. 

This will not compose the difference between these 
parties: but if unfortunately these establishments are 
formed upon principles leading to difierences, which the 
Court has not the means of composing, that is an incon- [ 160 J 
ventence, which must be submitted to ; and it must be 
left to the good sense of those, who ought upon religious 

Vol. III. 14 



160 



1814. 



Datis 

V. 



OAsEB IN Chanceet. 

modves to be actuated by fedings of moderadon and for- 
bearance to provide in the mean time £3r their own re» 
ligious instruction ; which this Court has no means of 
providing for them. 
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CHORLTON V. TAYLOR. 

THOMAS CHORLTON, by his will, dated the 5th of 
Seftember, 1799, directing his debts and legacies to be 
paid, proceeded in the following terms : 

^^ I give and devise all my real and personal estate to 
my executors and trustees hereinafter named in trust 
nevertheless to pay debts and legacies during the term 
of ten years after my decease to be disposed of after 
the following manner and form. Also I give and devise 
to my dearly beloved wife Catharine Chorhon all that 
my messuage or dwellingrhouse garden and premises 
thereto belonging where I now live together with my 
household furniture and every thing now usually held 
therewith during the term of her natural life ; and im- 
mediately after the death or decease of my said wife I 
give and devise unto my grandson Tkomas Chariton son 
of the late Richard Chorlton all that my estate where I 
now live and all that other esute and premises thereto 
belonging situated in Fendkton aforesaid called or 
known by the name of fVash estate now in the tenure 
or holding of Thomas Walker his assigns or under-te- 
nants for his own use during his natural life; with re- 
mainder to the first son of ibe body of the said '^fhonuu 
Chorlton lawfully begotten severally and successively in 
tail male of the name of Chorlton; and for want of such 
lawful issue of that name either by my said grandson 
Thomas Chorlton or my son James Chorlton then I give 
and devise the said estate where I now live and the 
Wash esute amongst my daughters and their children 
share and share alike to hold unto them as tenants in 
common, but not as joint-tenants ; and also I give and 
devise unto my son James Chorlton all that my estate 
and premises thereto belonging situated in JUknton in 
the parish aforesaid now in the tenure holding or pos- 
session of William Stott his assigns or under-tenants ; 
and also I give and devise unto my son James Chorlton 
all that my estate and premises thereto belonging situ- 
ated in Ellen Brook in the parish aforesaid now m die 
^ tenure holding or possession of the late William Harris 
^ son his assigns or under-tenants : but if it shall happen 
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^thatthetamsofmoneywhichlliereaftergiveiuitothefoU 1814. * 
^ lowing persona at the end often years as aforesaid which V^vn^ 
^* my executors and trustees shall have in their hands to- Caostfoa 
^ gether with interest arising from my whole estate real . *' 
** and personal shall be too little then I authorize my said *^**"' 
*^ executors and trustees to sell and dispose in the best 
*^ way and manner they can the estate at Elkn Brook 
^ aforesaid to make up the sud sums of 500/. each ; and 
*^ the remainder of the purchase-money to be given to my 
*^ said son James Chorlton or his heirs." 

The testator then giving several pecuniary legacies, 
made a residuary bequest, not noticing the real estate ; 
and appointed Wiiliam Stevenson and Thomixs and James 
Chorlton his executors and trustees. 

The bill was filed by TTiomas Chorlton^ claiming as heir [ 163 ] 
at law of the testator, against a mortgagee of the Menton 
estate by James Chorlton,* who died in 1804, leaving a 
son ; and the question was, whether James Chorlton took 
an estate in fee or for life only in that estate. 

.Mr. Agar ^ for the Plamttff\ contending, that James 
Chorlton took only an estate for life- in the premises at 
Menton^ cited Pettiward v. Prescatt;(a) observing, that 
the testator appeared upon the fisce of this will to have 
known how to give a larger interest, where he intend* 
ed it. 

«Slir Samuel Homilluj and Mr. BeU^ for the Defendant. — 
Upon the whole of this will the testator intended to give 
his nephew James an estate in fee. It is settled^ that 
under the words *^ all my estate" the fee passes ; unless 
the contrary intention appears 'from other parts of the 
will : Fletcher v. Smiton, (b) Roe on the demise of Child v. 
Wright ;(c) in which latter case all the authorities are 
collected ; and ft was observed, that the description of 
the lands as in the occupation of a particular tenant was 
not considered by Lord Hardwickty in Goodwyn v. Good^ 
wyn^(d) as restraining the general legal effect of the 
word *^ estate." Where this testator intends an estate 
for life, he expresses that intention; though certainly 
there is opposed to that the circumstance, that, where he 
intends the absolute interest, he gives to the heirs : but, 
if he has used the same terms, where he unquestionably 
meant a fee, as in the very next devise to this is evident 
from a subsequent part of the will, the inference is strong, [ 163 ] 
if not irresistible, that he meant a fee in this instance 
also. The want of a residuary clause is very material. 
The effect of the first devise to the trustees being a fee, 
there must be a resulting trust for the heir as to this 
estate, if the equitable fee did not pass to James. 

fa) 7 ret. 541. fU 2 Term R^, ^S6. 

CO 7 EMt. 259. f dfj 1 F«t, 228. 
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1814. t T^^ Mazier of the i?0<b.^The quettion is, whether on* 

V^vV der these words, ^^ I give and devise unto my son Jmme^ 
Ckokltov *^ Chorlton all that my estate and premises thereto belong- 
V. <( iQg situated in Menton^'^ the devisee takes an estate in 
+ Jh^ 2 fee, or for life only. It is admitted^ that the word " estate** 
■ *^ * would of itself m sufficient to pass a fee i but it is con- 
tended, that the meaning of that word ia restrained by 
the words which follow, ^^ now in the tenure, holding, or 
^ possession of William Stotty his assigns, or nnder-tie- 
**nante." 

Whether these words have such restrictive effect has 
never been determined : nor is it now necessary to de* 
cide what would be their eflfect, supposing there were no- 
thing else in the will : as upon the whole will the testa- 
tor's intention to give a fee to his son James is sufficiently 
clear. 

The will begins by directing his debts and legacies to 
be paid. He then gives all his real and personal estate 
to nis executors and trustees, upon trust to pay debts and 
legacies during the term of ten years after his decease, 
to be disposed of after the following manner and form : 
that is, after the ten years to be disposed of in the fol- 
lowing manner. He then gives estates b^ particular de- 
scription ; and it is admitted, that he has given specifically 
[ 164 ] every estate he had, with words of limitation added to 
some of the devises, not to others : this devise to Jama 
has no words of limitation. There is a residuary bequest ; 
which does not mention his real estate. 

Upon similar circumstances consideraUe stress was 
laid by Lord Mansfield in Frogmorten v. Haliday, (a) It 
is true, there were other circumstances i but die word 
** estate" was wanting ; and therefore itreqmred str on ger 
evidence of intention to show, diat a fee was meant to 
pass. 

Lord MamfieU thus observed on the effect of those 
particulars, in which tiiat will corresponded witii this; 
that the testatrix had declared, she did not mean to die 
intestate as to any part of her real estate. 

The will began tlius: ^^ As for my worldly affitirs and 
^^ estate, &c. I do dispose thereof in manner following." 

Lord Mansfield proceeds thus : ^ She has specifically 
^ named each part of it ; and her sweeping residuary 
^ clause does not mention her real estate, llierefbre she 
*^ thought she had fully disposed of that before ; and con- 
^ sequentiy she meant the devise to her son John to be a 
*' devise in fee." 

All these observations apply to tiiis case ; and there is 
another circumstance of some weight, as serviag to show^ 

faj 3 Bvrr. 1618. 
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thmt'^ames was neaat to uke ihe fee. The testator, l«i4. 

coBceiving that the profits of his estate during the ten Uv%/ 

jrears mi^t not be suficient for all the charges, gives Csomneir 

authority to the trustees, if necessary, to seH an estate at _. ^' 

Elkn Brook f which he had devised to James in the * same 

terms as the estate at Mmton-; and men says, ^^ the re- [ "* 165 ] 

** mainder of the purchase money to be given to my said 

*^s(m Jameo Choritan or his heirs." Whv should he 

mention his heirs, unless he conceived, that he had g^ven 

the estate to James and his heirs f It is a direction, that 

the surplus money shall return into the same channel, 

from which the estate had been taken. Upon the whole,. 

I think, Jamee took a foe in the Menton estate. 



BARRON V. GRILLARD. 1814» 

Abv. 33. 

THE biU stated, that the Plaintiff had advanced several Demurrer of 
sums of mone^ in supplying lodging, board, clothes, and * "*^*lj?rf 
necessaries, for the Defendant Maria Arabella Grillard^^^J^ 
before her marriage and during her infancy ; that she at- againgt her 
tained the age of twenty-one in August^ 1811 ; and soon sndherhui. 
afterwards acknowledged, and promised to pay, the debt; ^^"n'fo,^ 
and in January^ 1812, married the other Defendant John ^^t on her 
Grillara; who previously to the marriage was informed of account, al* 
the debt, and undertook to pay it when able ; and they lowed, 
had since their marriage paid a part of it. The bill then 
alleging, that the Plaintiff, having no receipts or vouchers, 
is unable to proceed in an action he has commenced 
against the Defendants, prayed a discovery from them. 

Mrs. Grillard^ having obtained an order to demur se- 
parately, put in a general demurrer. 

Mr, Wilsofiy in support of the Demurrer^ mentioned Le [ 166 ] 
Texier \. The Margravine qf Anspach.( a) 

Mr. Harts and Mr. Stephen^ for the Plaintiffs mentioned 
Sutter V. Baldwin^ (b) and Wrottesley v. Bendish. (c) 

Mr. Wilson^ in Reply^ said, that in Butter v. Baldwin^ 
if it can be considered an authority, (he debt was con- 
tracted after marriage ; and in the numerous cases of 
actions against husbands for their wives' debts, there is 
no instance of compelling a discovery from the wife. 

faj 5 re$. 322. 15 Vet. 159. 

fbj 1 Eg. Ca. Mr, 226. Sec that case qaestioned {>y The Lord 
Cktme^lbr, 15 Vm. 165. 
fej 3 P. ^aw. 235. 
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1814. ^ The Vice-chancellor. (dy^As Ais bill seeks no re- 
v^v%^ lief, but a discovery merely, it is obvious, that none ol 
Babboh the cases of relief prayed against or by the husband and 
t ^;^^^ wife can apply. 

The^ husband is in this case the responsible party ; and 
the wife is made a Defendant merely for form. The 
question then is, whether a discovery from her can be 
compelled. No single case of discovery merehr has been 
Wife'i e^- cited. The general principle is, that the wife shall noc 
nStted^igiSnst 8*^® evidence against her husband ; and what is there^ 
her husband, that takes this case out of the general rule ? It is admit* 
ted, that, if the evidence of die wife cannot be read at 
Law, the discovery cannot be had ; and although she is 
[ 167 ] a party, and generally the declaration of a party is ad- 
missible, the case of Atban v. Pritchett(a) proves, that 
her declaration could not be received. 



The demurrer was allowed. 

CdJ Ex relatione, faj p. 167. 6 Term Rep. 680. 



18U, MUSGRAVE v. MEDEX. 

JViw. 24. 

Institution of THE bill. Stating articles of co-partnership between 
^"*^*»«*»*^^the Plaintiff and the Defendant, under which the Defend* 
hannff^fToom- ^^^'^ son Isaac Mtdex^ then residing at GibralioTj was to 
men interest, be their agent, prayed an account of the co-partnership 
not directed dealings, &c. and a specific performance of the articles, 
^drnvlt^ith^ or a dissolution of the partnership. A receiver, having 
otttareference ^^^ appointed, and the Defendant having put in his an- 
te the Master, swer, a motion was made on the part of the Plaintiff, that 
whether it is ^he receiver may be at liberty to institute a suit in this 
^t *>'"*»*- Court against Isaac Medex for ah account of the partner^ 
ship property, and to restrain him from receiving any of 
the debts, and that the suit may be prosecuted by the 
.Plaintiff. 

Sir Samuel RomiUy^ in support of the Motion: Mr. Leach^ 
and Mr. Wing fields for the Defendant, resisted it. Affida- 
vits were produced on both sides. 

^ Tlie Lord Chancellor. — ^In the whole of my expe- 
rience I do not recollect an instance of such a motion as 
[ 168 ] this. The gjeneral principle, upon which the Court au- 
thorizes a suit to be instituted at the joint expense of the 
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different parties in a suit depending on several persons, 1814. 
having a joint interest in the subject, is, that the Court w^v>^ 
exercises its best judgment for the benefit of all tfie par- Mumsavb 
ties. But I do not apprehend, that the Court is in the ' 
habit of directing a suit to be commenced upon affidavits. 
The course is, to ascertain by a reference to the Master, 
whether it is for the benefit of the parties, that a suit 
should be instituted ; and to that reference the Defend- 
ant is entitled, unless he chooses to waive it. 



The Defendant accepting that offer, the reference was 
directed accordingly. 



CURTIS V. THE MARQUIS OF BUCKINGHAM. I8i4v 

JVffv. 28. 

THE bill, alleging a parol agreement to exchange injumctioo, 
estates, part^ performed by the Plaintiff having pur- 'e'twjp'ng**** 
chased the esute, to.be given in exchange for that ot the J,|^te ^^il 
Defendant, and charging, that the Defendant's estate answer to s 
was actually advertised to be sold by auction, prayed a bill, alleging s 
specific performance of the parol agreement, and an in- P*rol«giee- 
junction to restrain die sale. Xng^^y 

Sir Samuel Romitty^ and Mr. Wihon^ in suMfort of the performed by 
Jhbtion far an Injunction^ mentioned Echline v. Bald- the PlaintifT 
win. (a) cDa^nTs. 

* jMr. Leach^ for the Defendant^ said, the parties had tat^op^SiV 
gone no further than treaty, not reaching a concluded purpose. 
agreement; and this, being an ex parte application, on [ * 169 ] 
certificate of bill filed and affidavit, could not be support 
. ed : the Plaintiff might appear at the sale, and give notice 
of his claim. 

The Lord Chancellor, having read the affidavit, 
granted the injunction. • 

fa J 16 Vet. 267. 
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1814. 

Ji"^. 38. AGAR, Ex parte. 

Petition of THIS petitioii, by an Attorney of the Court of JOng^s 
j?o^ cT^o^ JSffncA, stating, that, as a Roman Catholic, he could not 
lie, to have the take the baths usually annexed to Commissions for swcar- 
oiUh und«r ing Masters Extraordinary, prayed a Commission to swear 
ol^?^*b ^ ***°* * Master Extraordinary with the usual oaths, except 
sdtuted'for ^® ^^^^ ^^ supremacy ; and that the oath, prescribed by 
the oath of the Statote 31 Geo. Sy(a) may be substituted for the oadi 
supremacy in of supremacy. 
§6^^!^r JIfr. BeU, in eupport of the Petition. 

him a Master r^m^ .^ 

eztraordinaiyf The Lord Chancellor refused to make such an order : 
tefuaed. saying, he could not administer a diflPerent oath to a Mas- 

ter Extraordinary from that administered to the ordinary 
Masters of the Court. 

f »J 31 Geo, in. c. 32. See Sect l.and S2. 



[ iro 1 DAY V. SNEE. 

1814, 

^^' ^' THE Plaintiff having obtained an injunction until an- 

di^?^*Jh*^ swer, the answer was filed on the 4th November^ 1813 ; 
bill for wMit ^°^* ^^ proceeding having since ukcn place, the Defend- 
of prosecu- 8nt on the 1st of November^ 1814, obtained the usual or- 
tion aince the der to dismiss the bill for want of prosecution. A modon 
wvcnte?by ^** "**^^ ^ discharge that order. 

sninjnnction. ^' Hartj and Mr. Wilbraham^ for the Plaintiffs in «^ 
Notice not port of the Motion^ urged against the order of the 1st of 
P«P«^"<* jV^o^mA^, first, that the Six Clerk's Certificate was not 
ticmoftbe' Produced at the time of making the motion ; 2dly, that 
Six Clerk'a the existence of the injunction took this case out of the 
Ceitificate to general rule ; being in the nature of a decretal order ; 
^ffidc^^' 3dly, the merits ; coodending, therefore, that the cause 
without pro. sb<>^<l ^ restored on payment of costs, as in Jackeon v. 
ducing it in Pownal. (a) 

Court. ^ Mr. Treslove^ for the Defendant^ resisted the applica- 

tion ; observing, that The Attorney^General v. Itnchj (b) 
Naylerv. Taylorj(c) and other late cases, had decided, 
that it is not necessary to have the Six Clerk's Certificate 



CaJ 16 Fa. 204. 

fbj 1 Fet. & Beam. 368. See the references m the note fa J, 16 Vm. 
305, and Fuller r. WitlU, ante, 1. 
Ccjl6re9.12r. 
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on making the motion ; that it is sufficient, if produced to 1814* 

the Register, when the order is to be drawn up ; that V^v^ 
notice of the motion to dismiss the bill is not necessary ; 0At 

and that the injunction makes no difference. J^' 

The Lord CHANC£LLOR.f-^I made very considerable in« [ 171 ] 
quiry as to the practice, before I decided the case of The 
Attomeig-General v. Ftnch ; and take it to be now settled 
as a rule^ that if the Certificate, when carried to the Re- 
gister, proves, that the Defendant was entitled to it, 
when he moved to dismiss the bill, that is sufficient ; and 
the production of.t!!^ Certificate, when the motion is 
made, is not necesaal^. The Court in making the order 
without that production proceeds upon this reason, that 
the records of the Court are supposed to be present. 

Upon the other points I certamly retain tne opinion I 
expressed in The Attomey'-General v. JincA, and . other 
cases, that this courtesy among the Clerks in Court is 
not a wholesome practice ; and for this reason, that, when * 
a subject is brought here, and kept three terms f'a) after 
he has put in his answer to the complaint alleged against 
him, it is quite long enough ; and, if the Plaintiff will not 
then proceed, the Court cNif^t to relieve the Defendant 
by dismissing him. 

With respect to the injunction, the practice of this 
Court is to grant injunctionft sometimes until further or- 
der, sometimes until answer^ and sometimes until the hear- [ 1/2 ] 
ing ; but never before hearing does this Court grant a 
perpetual injunction. (1) I think therefore, the injunction 
makes no diff<|^rence \ and in strict practice the order for 
dismissal ought to stand. 



The bill was retained on pajrment of ,tbe costs of dis- 
missioo, and of this application. 

CaJ In Lofd Baeon*9 time, if Plaintiff proceeded not, a bill mi^t be 
dismissed, one whole term after answer having elapsed. (Ord. CA. 11. Mr, 
Beam. Ed.) In TotMU^t time, if Plaintiff repbed not the tecond term after 
answer, the bill was to be dismissed. T^h. (Proceed.) 15. The act of 4 
Jhrn, e, 16. f . 33, givinfr full costs to a Defendant dismilsing Plaintiff's 
bill for want df prosecution, seems to have induced the Court to indutoe 
the Plaintiff until the end of the third term. Pract. Reg. fEd. by Mr. 
ffffatij 375, 

(1) Cause shown against dissolving an injunction is not such a proceed- 
ing as prevents the bm being dismissed. Earl of fVarmck ▼. Ihdee efBeau* 
firtt 1 Cat. 111. 

Vol. III. 15 
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1814. 

j)ec. r. WADE V. BROUGHTON. 

Comparison UPON a petition for the commitment of seyeral persons 
S?*thS' c<»cc"»«d in the marriage of a Ward of the Court, the 
Utely admit- only proof offered of a letter was by comparison of hand- 
tedaaevi- writing. 

dencc^ifcon- j£^^ ShodweUj in support of the Petition: Mr. Leack^ 
S^ttnu^o?' ^ Mr. Wray, against it. 
cotreapond- 

ence, refused 7)^ jj^rd Chancellor. — Compa^«pn of handwriting 
|j^*J|*^^^^ was once thought sufficient, where/there had not been 
tcr*for*§ie * ' correspondence ; but that is gone by. (a) Where there has 
purpoae of been correspondence * by letters, the contents of which 
cOT^*^*"*- are such as to render it probable that they were received, 
h^^^mi pcJ^h^P* impossible to suppose the contrary, that course 
to a police of- of correspondence will do \ and that has grown up in mo- 
ficer to aasilt dern times : but the comparison of a single letter will 
in obtaining never do for commitment. The regular evidence there- 
a Ward of Uie ^^^^ ^^ ^ person, who has seen the party write, must be 
Court, order- obtained. 

ed to be laid This case presents one circumstance of a very serious 
^^"!g€^ nature j an affidavit that a police officer was offered cither 
rtJu' ^7 ^*' young gentleman, or by some person on his bc- 

Marriage of half, 1000/. to assist him in obtaining possession of this 
a Ward of the young lady. I shall direct that affidavit to be laid before 
^^dl^^m- *^ Attorney-General. The endeavour to bribe a man to 
Swces pujri- commit an oflfence is itself a very serious offence ; and, if 
isbable, be^ the charge in this affidavit is true, the person, who made 
yond commitT that offer, may not be aware of his danger. 
dSctatent, m' a ' ^^^^ ^^ further to be gienerally understood, that in a 
conspiracy, case such as this is reyesented to be by the affidavits, a 

Tbie endea- young man without any previous acquaintance, in die 

TOUT tobnbe course of a few* days marrying this younff lady, only se- 
aman to com- . ^ • l_ Vf r J^s^^^r^t i 1-1 1_ 

mit an offence venteen. With a fortune of 5000/. abetted in that act by 

b itself a very servants, and other persons of a much higher situation, 

serious of- those, who engage in such a conspiracy" to steal the per- 

r # iyi 1 *^° of a lady for the sake of her fortune, will find them- 

L 1/3 J selves much mistaken in conceiving, they are not within 

the reach of any other punishment than commitment. (1) 

It should be known, that by indictment, directed by this 

Court, persons engaging in a conspiracy for such a species 

of robbery, will be liable to suffer a punishment, which 

to a gentleman will be more dreadful than transporutioa 

or death, (a) 

CaJ See 8 VeM. 475. Eagkton v. Coventry. Peak, Eoid. ll<fc 111. 
faj p. 173. MiUet v.Bowte, 7 Fet. 419. 

(I) .Snle, BaU v. CouitM, ▼oL i. 292. 
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HARRISON'S CASE. i>ec.9. 

A COMMISSION of Bankruptcy, dated on the 11th CommiMion 
of Augustj being produced to the Commissioners on this ^'J^^Ill^P*?^ 
day, to be opened, they refused to proceed upon it. with- opened netp^ 
out the special order of The Lord Chancellor. four months 

Jfr. Mtmtagtte applied to The Lord Chancellor for the •^f i^ ^^i 
order. the deby ipii- 

ing^ from the 
Bankmpty not 
' The Lord Chancellor made the order ; .taking the the petition- 
distinction, that, where the dela^ was occasioned by the ^"If creditor. 
Bankrupt himself, the Commissioners may proceed : not 
where it is occasioned by the petitioning creditor, (a) 

The Commission proceeded accordingly. 

CaJ B^ nkUione, 



PLENDERLEATH v. FRASER. 2i^?f2. 

Tftzation of 

UPON a motion for a reference to tax a bill of costs, a Soficitor's 
the affidavits in support of the motion, alleging over- ^^ refined 
charges, suted, that ttic Solicitor, being in^ipftrt^ry, 1809, ^y^^^' 
employed by the. Plain tiff, in 1811 delivered'a bill, amount- payment and 
ing to 489/. ; for which the Plaintiff gave his bond. Af- acquiescence : 
terwards another bill was delivered, amounting to 130/.,- J®™* chargci, 
which by taxation was reduced.^ An action was com* pep"Sot be^ 
menced on the bond, and it was paid. sog^-osaasto 

* The affidavits in opposition to the motion, stated, that amount to 
the bill, amounting to 489/. 15*. 10^. was delivered on ^'*****- 
the 7th of December^ 1811 ; and above a month afterwards [ * 19^^ ] 
the Plaintiff gave his acceptance for 200/. on account. 
That bill, not being paid, was taken up by the Solicitor ; 
and the Plaintiff gave his bond, dated the 15th of Febru^ 
ary^ 1812, for 490/. and interest. The bond was assign- 
ed ; an action brought on it; and the money was paid un- 
der a judgment upon a verdict. 

Mr. Leachy in support of the Motion. 

Sir Samuel Romtlly^ Mr. Hart^ and Mr. Barber^ for the 
Solicitor^ contended that this case fell within Langataffe 
V. Taylor J (a) and Cooke v. Settree. (b) 

CaJ 14 Vet. 262. f 6J 1 Fee. k B^tam. 126. 



170 Gases ik Ghancbrt. 

1814. The Lord Chancellor. — As this is an important ap- 

U^vnJ plication to clients and Solicitors, I have taken some pains 
PLiiroKm- to look into the principles. It seems to be. settled as gene- 
MATH ral doctrine, that, where a client in the progress of a 
FBrsxm. cause h^s given a bond to his Solicitor, that bond will be 
Genenlly « ^^^^^f^cl to Stand as a security only for what may be found 
bond, taken justly due to him on the taxation of his bill ; and it seems 
by a Soticitor to be equally settled, that where, payment having been 
from the client jnade of a Solicitor's bill, it has long been acquiesced in, 
gress^o??" th^ Cburt will not direct taxa^on, unless very gross 
eauae, subject charges are distinctly pointed out. 
to taxation. The question is, whether the circumstances of this 

bin noTtwed ^^^^ bring it up to that ; constituting charges so gross, as 
after payment upon the head of fraUd to Induce the Court to order tax- 
and lon^ ac- ation. There are ceruinly in this bill many charges, that 
quieacence, * ^ould be disallowed on taxation, though not grossly 
gi^rchaSea fraudulent j and there may be charges, morally speaking, 
Sstinctly Very proper for the client to pay, which the Master, re- 
pointed out gulating his judgment by the rules of the Court; cannot 
[ * 176 ] allow; as in the instance of three Counsel employed on 
a motion, the Master probably would not allow for more 
than two. 

Here a bond was given by the client; an action brought 
on it; a verdict obtained ; and judgment entered up. In 
the course of all these proceedings the Plaintiff never 
made an application to have the bill taxed. A party, who 
will thus acquiesce, and neglect repeated opportunities, 
has no right to complain. I concur in Lord nardwicie^s 
doctrine, (a) in Walmeslty v. Booth ; and, not thinking the 
charges in this instance, though in some respects impro- 
per, so gross as to amount to fraud, shall retuse this mo- 
tion, thourgh under the circumstances without costs. 

CaJ ? Atk. 25. 



1»^*' DYOTT ©. ANDERTON. 

June 14. 
Dec, 19. 

Examination UNDER a decree for an account of the personal es- 
of Defendants, tate of a testator with the usual directions for examina- 
^te^^o!^ tibn of the parties, the joint examinations of the Defend- 
ries,c3£ibiteda»^ ^^^rton and Toung^ two co-executors * with the 
by the Plain- PlaintifT, was taken upon interrogatories, exhibited by 

tiff, a co.ex- the Plaintiff; and the examination, being taken by Com- 
ecutor, under » a ^ 

a decree to account, taken by Commiinon and returned to the Six Clerk's office, hting 
for the benefit of all parties, the other Defeodanta, creditors and legateea, entitled to 
the benefit of it, and to take copies. 

C * irr ] 



AvVBBTOir. 



Gases in Ghancert. 177 

nissioQ, VIS returned to die Six CltrV9otiet'^(a) and 1814. 
received by the PluntiiPs Clerk 'in Court; one Clerk in s^^xJ 
Court and Solicitor being concerned for the Plaintiff and Dtott 
those two Defendants. The application of the Clerk in ^ _Y'_ 
Court on behulf of another Defendant, an Annuitant, for 
the examination, in order to make a copy, being refused 
by the Plaintiff's Clerk in Court, a motion was made, that 
tne Clerk in Court for the Plaintiff and for the Defend- 
ants Andtrton and Twtng may be ordered to deliver to 
the Clerk in Court, for^e other Defendants, the joint and 
aeveral answers and examinations of the Defendants An" 
derton and TSung^ sworn cm the 25th of Aprtl^ 1814, to 
interrogatories exhibited* before the Master pursuant to 
the decree ; and that the Plaintiff may be ordered to pay 
the costs of the application. 

Mr. Hart, in support of the Motion. 
Sir Samuel Romtlbf\ for the Piain/i^ contended, that 
the regular course was an application for an office cqpy ; 
but the Defendant* had no right to the original examma- . 
tion. 

TKe Lord Chakcsllor^ — A doubt has long prevailed, Pwwticc for 
whether either a Solicitor ♦ or a Clerk in Court ought to o«e Solidtor 
be concerned for all parties ; and many instances have court to be" 
-occurred of great abuse arising from it; yet it has not concerned for « 
been thought convenietat upon the whole to put an end to all parties ad- 
that practice. I adopt these precedents more out of de- mitted, but dif- 
ference to that opinion than upon my own judgment ; y|{*J^*J^' ^ 
being satisfied, .that a general rule, that neither a Soli* chanceUor. 
citor, by himself or his partner, nor a Clerk in Court, Rcaaonofthc 
should be employed on both sides^ would be extremely ^J^y^'^J''^^ 
beneficial. The practice has prevailed upon this reason ; HJi^^pMition 
that it would tear the estate to pieces, if every creditor of each eredi- 
and legatee was to be considered a party, so as to be en- l?'®fJ.*?*\J®' 
titled to costs ; and the practice is, not that every crcdi- ^J[ye of the* 
tor or legatee may interpose himself, but that he shall court is ne- 
have the leave of die Court to get what is called the car- ceaaaiy. 
riage of the cause. [ * 178 ] 

Upon the right of .these parties to call upon the Plain- 
tiff's Clerk in Court to put the original examination into 
the hands of their Clerk in Court, the practice of the Six 
Clerk's office must be ascertained. 



The Lord Chancellor. — This is a motion, that the -D<w. 19. 
Plaintiff's Clerk in Court may be ordered to deliver to 

faj 8ee 3 Vcm, 607. Parkmton v. Ingram, The Commiasion ougbt to 
be returned to the Six Clerk. See the General Order, 18th June, 1668. 
Ord. in Chan. £d. by Mr. Beamet, 330 ; and the note 240, referring to other 
orders, and the observations in TStmer*9 Chanc, Prac. vol. ii. 728, upon 
the mischieTous consequences of the disregard of those orders. 
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1814. the Clerk' in Court for some of the Defendants the joint 
iy\^u examination of other Defendants before the Master, 
Dtott taken under a decree. The fact, though it does not ap« 
'^' pear, is, that the interrogatories, under which this exami- 
AwDBBToir. nation was taken, were filed by the Plaintiff; and Ac 
point, made by the Plaintiff's Clerk in Court, is, that, 
the interrogatories being filed by him, the examination, 
taken under those interrogatories, is put into his hands ; 
and the other Defendants have no right to have that ex- 
amination out of his hands, or a copy of it, for the pur^ 
pose of prosecuting the further objects of this suit; and 
[ 1/9 ] the question is, whether, the examination t>eing put into 
his hands on behalf of the person exhibiting the inter* 
rogatories, any other person can have the benefit of the 
examination taken under them. It is very, singular, if 
that cannot be; as in many cases, the. Plaintiff having 
obtained a decree, all the Defendants become actors : in 
thi9 case, for instance, under a bill, filed by an executor 
for the purpose of administering, the assets, every person 
having. an interest in the property, particularly such an 
interest as the persons, on whose behalf the motion is 
made; who are entitled tq sums of money, 150Q/. each, 
to be carried to the respective- account of each family, 
and settled. * In such a case, the Plaintiff exhibiting in- 
terrogatories for the examination of these Defendants 
with the express purpose of establishing a charge, that 
will enable him to procure payment of the debts, and the 
legacies of those very persons, whom he has brought 
here for that purpose ; but having obtained that examina- 
tion, refusing to proceed to the efiect and for the purpose 
for which he exhibited the interrogatories, it is very ex- 
traordinary, if the practice requires, that the parties, 
for whose benefit those interrogatories were exhibited, 
shall not have the benefit of those interrogatories. 

In this particular case therefore there is no difficulty, 
for this manifest reason ; that the Master has considered 
these Defendants as actors ; and this is an examinatioo, 
which has been pursued in the Master's office for the be- 
nefit of these very Defendaqt^. The examination, though 
Siut in upon interrogatories exhibited by one party, being 
or the benefitof all, I think they have a right to the be- 
nefit of it: but there has been so much difficulty upon the 
practice, that the costs must be given, not against any 
one personally, but out of the estate. 
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1814« 
BEAUMONT v. MEREDITH. JOec. 19. 

THE bin filed by some members of a Society, called „ ^odety for 
tbe *\Benevolent Union Society," sUted its estoblish-J^^^V;^.;'^^ 
ment in 1797, for the relief of the members in case of meanf ofa 
sickness, and for other benevolent purposes; that the ftuid niaed ^ 
fund, formed by subscriptions of the members for the Sc m'lSSlSi; 
benefit of the Society'^ in May^ 1811, amounted to 1150/. considered 
3/rr cent. Stocky standing in the names of trustees ; set- merely as % 
ting forth the articles, limiting the Society to sixty-one ^nership, 
members, among other regulations declaring, that therJJ^"f ^,^ 
Society should never be dissolved so long as seven mem- ter. In a suit 
bers would support the same. The bill, alleging, that therefore 
the stock,, now belonging to the Socie^, amounts toJ^j^J^^^* 
1333/. Sa. Z per Cents, standing in the names of the six gQ^emenXers 
Defendants, members of the Socie^, and trustees under foran.accoont, 
the. articles, who had in breach of the articles sold out *^'eg}"lf • <^ 
part, and proceeded to dissolve the Society, prayed an Sliy to thear- 
account and imuBction ; and that the Defendants may be tides, all other 
decreed to replace the stock. membemmust 

Five of the Defendants, by their answer, suted, that^^P"**®^ 
they had retained sums specified as their shares of the 
trust funds according to the division made on the disso- 
lution of the Society, All the other members, except 
die Plaintiffs, had received their shares, and the Plain- 
tiffs' shares were in Court. 

A motion, that the five Defendants may be ordered to 
pay into the Bank, in trust in the cause, the sums admit- 
ted by their answer to be retained by them, having been 
refused by The Vice-chancellor ^ was repeated before The 
.Lord Chancellor. 

Mr. Hatty and Mr. Wakefield^ in support of the Motion. [ 181 ] 

JMr. PhiUimoreyfor the tkfendants. 

The Lord Chancellor.— This Society can be consi- 
dered in this Court only as a partnershib ; and neither 
has, nor can have, a corporate character. The bill id there- 
fore to be considered merely as insisting, that the part- 
nership, which is asserted to have existed, shall be con- 
sidered as continuing to exist ; and therefore that these 
sums are to be brought into Court ; though throughout 
the pleadings this Society is treated as havine much more 
of a corporate character than can belong to them. 

Of the only two cases I remember of this sort, coming 
to a hearing, the fate was this : Lord Thurlow in one in- 
stance, faj and I in the other, (b) discovered, that the So- 

faj Buckley v. Cater, stated 17 Vei. 15. 
fbj Pearcev. Piper, 17 FVt. 1. 
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ciety existed upon principles, which with reference to the 
amount of the number of subscribers and the nature of 
the subscriptions made the whole a bubble ; and the only 
relief, therefore, that could be administered, was by dis- 
solving the Society, and giving to each member a propor- 
tion of the suma, subscribed for purposes, whicn from 
the nature and object of the Society couid not possibly bo 
answered* 

Among the provisions of diese articles is this material 
one ; that the Society should nevejc* be dissolved so long 
as seven members would support the same. 

If the title of the PlaintiflFs is dearly admitted, and a 
clear breach of trust is admitted, the Court will interfere, 
on motion, in the first instance ;. but for such interposi- 
tion the case must be clear ; and is it upon this record 
dear, that the Plaintiffs must* have a decree at the hear* 
ingi These Defendants are*in the same situation as the 
other forty-seven, who have got their shares: whether 
properly or not, depends upon the clause I have read : 
but what is the result of that clause this record does not 
say. A trustee, as a member of the Society, has as muck 
right to withdraw from the Society as any one else ; and 
to take his own proportion of the fund^ if it can be dis- 
tributed. It is said, the circumstance of being a trustee 
may disdnguish the case ; and, I agree, it may. If the ar- 
tides provide, that all the members shall remain, and, 
either positively or negatively, that no member seceding 
shall have a proportion of the fupd, the effect may be, 
. that the trustee shall restore the fund, to be distributed 
among the few members remaining ; if that is the true 
construction of these articles. The case, however, as it 
BOW appears, is not that, but the case of Plaintiffs suing 
on behalf of themselves and all the other members; and. 
the Plaintiffs, so suing, have no right to come against 
these Defendants without bringing in the other forty- 
seven ; who must be brought here upon the same ground 
as these Defendants. 

Therefore without more of averment and admission I 
cannot order these sums of money to be brought into 
Court. 

. The Lord Chancellor refused to give costs ; and ob- 
served, that he did not allude to friendly societies in ge- 
neral ; but the objects of such societies as these are oi a 
nature that no Court of Justice could execute. 



Cases in Chancery. 188 

1814. 
DOBBYN'S CAS£. JkcSU. 

ARTICLES of the peace were exhibited b^ a married ^f^^ 
woman against her huaband ; stating personal ill usage of |[^7<^1^>.^' 
a very aggravated nature. piicavH on tr- 

The lady appeared in Court ; and, being sworn by the ticles by a 
Repster, who read the articles to her, was examined by J^, |^^^, 
The Lord Chancellor as to the truth of them. 

Mr. Bligh moved for the writ oi Muppltccmit ; and upon 
a suggestion of the circumstances of the husband, re« 
quired security from him in lOCX)/. with two sureties in 
500/. each ; citing Heyn^s Case, (a) 

The Lord Chancellor made the order for the writ to 
issue, as prayed. 

CaJ Ante, Tol. ii. 182.' 



HILL p. HILL. ^814, 

Feb, 3.7. 

JEREMIAH HILL, by his will, dated the 2d of interest 
August, 1809, after giving diflFerent legacies, proceeded from teiutor^s 
as follows i death upon 

* " I give and bequeath unto Mary Ann Hill, Matilda^^«^^^ 
^' Lydia Hill, Edward Jeremiah Hill, and Penelope, the four Sren by im- 
^^ legitimate children of my late son Thomas Hill, de- plication : the 
** ceased, by Ann Hill, late his wife, now his widow, <^y«?*^«»"tf» 
" 8000/. each, and to Thomas Hill, the eldest illegitimate Ee^"^ 
^* child of my said deceased son, 10,000/. and to Charles for the legs. 
'^ Hill, the other illegitimate child of my said deceased tee>, de- ^ 
" son, 6000/. the same legacies or sums to be considered fi^t*orphaM! 
*^ as vested interests in all of the said six children respec- ^id M^e of 
*^ tively on their attaining respectively the ageof twenty- them iUegiti- 
^^ one years or dying under tluit age, and leaving issue of "^^«- 
^^ their respective bodies lawfully begotten ; and it is my [ * 184 ] 
^^ will, that in the mean time and until they shall attain 



4( 



*^ respectively as aforesaid, their said respective legacies 
^* shall be paid into the hands of William Tanner, otBris^ 
^^ tol, gentleman, and William Ferry, of the same city, 
^^ wine-merchant, their executors or administrators, as 
*^ trustees for the said children, and shall be, by them laid 
'^ out in the government stocks or funds, or in such other 
" public or private real or personal securities, as they 
*^ shall think proper, and the interest, dividends, and pro- 
Vol. IIL 16 
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1814. *^ fits, of such respective legacies shall be by them appBed 
\^vx^ ^ in the maintenance and education of the said respective 
Hill ^^ children of my said deceased son, or in their placing 
«• ** out and advancement in the world, or otherwise be ac- 

*"" ** cumulated for their benefit at the discretion of my said 
. •* trustees ; and in case any or either of the said six chil- 
^* dren of my said deceased son shall happen to die under 
•* the age ot twenty-one years and without leaving issue 
^ of their respective bodies, lawfully begotten, then it is 
*^ my will, that the legacy or legacies of such child or 
^^ children so dying, with the unapplied interest thereof, 
^ if any, shall n'om time to time, and as often as it shall 
^^ happen, go to and be divided amongst the survivors or 
^ survivor or others or other of the said six children, ^ 
( 185 ] «• be vested in them respectively upon their attaining their 
** said respective ages of twenty-one years or dying un* 
*^ der that age and leaving lawful issue as aforesaid ; but 
^ in case all of them shall die under that age without 
^ leaving lawful issue as aforesaid,'' then he g^ve and be* 
queathed over the said several legacies or bequests^ so 
given to them as aforesaid, together with the unapplied 
interest thereof, if any ; and he declared his wiU, that 
the said trustees, their executors, and administrators, 
shall and may from time to time, during the minorities 
of the said four children of his son nomas £?f/^ deceased, 
pay or advance to their mother Ann HiU the interest, 
dividends, and produce, of their respective legacies or be* 
quests hereinbefore given to them as aforesaid, or so much 
thereof as they shall think proper to be by her the said 
Ann mil laid out in the maintenance and education of her 
said four children respectively at her discretion ; and her 
receipt, &c. shall be sufficient discharge, &c. 

The bill, filed on behalf of the six infant children of 
Thomas Hill^ alleging, that upon the death of their late 
father, who died insolvent, the testator, their grandfatiier, 
took* upon himself their care and maintenance, praved 
payment of their legacies, with interest from the deatn of 
the testator. 

The answer of the executors submitted, that Tanner 
and Perry ^ on behalf of the PlaintiiFs, were only entitled 
to payment of their legacies at the end of twelve calendar 
months from the death of the testator, and to interest to 
be computed from the expiration of that time. 

Sir Samuel Romilly^ and Mr. Bell^ for the Plaintiffs. — ^ 
These legacies are given to the orphan children of the 
[ 186 ] testator's son, who died insolvent, two of them described 
as ille^timate, and therefore to be presumed without a 
provision, for their immediate support. The exception, 
m favour of a child, to the general rule, that a legacy 
carries interest only from the end of a year after the tes- 
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tator's death, upon the moral oUigatioii of a parent to 1814. 
support his child, has no^been extended to grandchildren, \yv>J 
or illegitimate children ; (a) but, where the jtesutor has Hiu 
placed himself in loco parentis^ of which this will affords ^ 
the strongest evidence, the inference is, that he intended ^"" 
interest to commence immediately ; though the legatee 
may be his illegitimate child, or grandchikl : Bedford v. 
Tobin;(b) the reasoning of which case applies strongly: 
Lord Hardwicie considering, that without this construe* 
tion the child, if he died within the year, would have no 
maintenance, and whoever had maintained him would 
have lost his money. In Acherley v. Wheeler (c) also the 
Court collected the intention to give interest from the 
circumstances, where it was not expressed. (1) 

JMr. Harty and Mr. Wetherell^ for the DefendanU^ the 
Executors. — ^This cannot be distinguished from the com- 
mon case of a legacy payable indefinitely ; no time being 
fixed for that purpose. In BecJkford v. Tobin^ the trust, to 
be executed, commencing at the n^oment of the testator's 
death, required funds immediately productive. These 
legacies are given to the children ; and trustees are in- 
terposed merely to receive the legacies for them, as in- 
fitnts, who could not personally receive them. The dis- 
cretion, with which the trustees are invested, as to main- [ 187 ] 
tenance, indicates, that the tesutor thought the legatees 
had other sources of support. The trustees have no trust 
to execute until payment of the legacies ; which can be 
claimed only at the end of the year. 

•Sir Samuel Romilly^ in Reply .i-^Tlkt case of Beckford v. 
Tobin^ which has never been shaken, is expressly recog- 
nised in Lowndes v. Lowndes; (a) and distinguished. The 
suppcH't of these children appears to be the primary ob- 
ject of the tesUtor ; who, contemplating the possibility 
of their acquiring future fortunes, might very naturally 
provide for such an event, still considering himself in loco 
parentis. 



The Master of the Rolls said, there was no solid dis- 
tinction between this case and Beckford v. Tobin; and 
therefore the interest must be calculated from the testa- 
tor's death. (1) 

raj CHcheH v. Dolby, 3 Vet 10. f 6 J 1 Fet. 308. 

fcj 1 P. fFiU. 783 

(1) See Uir^Bede9thkU observations on Jicherley ▼. Wheeler, 1 Sche.h 

fa J p.isr. 15Fm. 301. 

(n See Ei&t T. lUUt, 1 Scho. Sc i>/. 1, and the cases mentioned by 
hna Bedeedale in his judgment. 
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1814. 

Rolls, WESTERN v. RUSSELL. 

J^ov. 10. 14. 

2^- THE object of this suit was to obtain the specific pcr- 

[ * 188 ] formance of a contract to purchase an estate, and a con- 

Contnctforveyance from the heir of William Russell j the ♦ vendor. 

land within The bill Stated, that i?i»*tf// in the course of ^ treaty widi 

ft^Ks^J*^ Plaintiff, Harvey, informed him, that the Plaintiff 

by 1 letter. Western must have the first offer; and accordingly sent 

signed by the Western by Harvey a note in the following words : 

Wncd wiaTii ** ^^* Russell presents his compliments to Btr. Western; 

propossaby a* " ^^ leave to inform him, Mr. Harvey of Freering has 

note in the ** applied to him for the purchase of the Watering Farm 

third peraon, « at Kehedon, for which Mr. Russell is to receive 47001. . • 

^^^"«^^"but, if Mr. Western chooses to have the farm at the 

Inadequacy ** price mentioned, Mr. Harvey will decline the purchase 

of conadera- " in his favour. July 5, 1809." 

tionnoground The bill further stated, that Western, having by a let- 
Aeea^uSon ^^ ^^ Russell accepted the terms, received from him the 
of a contract following letter. 

to sell; Uie ** July 11. Dear Sir, I have just received yours ; and 

ilTp u^M^M ' ^ *^ 8^^ y^^ ^*^^ determined to purchase the Watering 
inaipacity,*"^ ** Farm, as I think it will' be an accommodation to you. I 
deBciency of ** fear you will find but little timber upon the estate ; 
mdgment, or *« whatever there may be is at your service included in 
or &^fnto " ** purchase money. I have written to JIfr. Bwhm; 
a misappre. " who will confer wrth Mr. Arnold respecting the title ; 
henaion of the ** and I will write to Mr. Harvey to inform him you have 

^*1J!*; * ^ ** agreed to purchase the estate. I remain, &c. WilSam 

Defect of 44 S.,^j,,u^y * ' 

tiUe to a con- ^usseu. 

nderable part Russell died a year and a half afterwards. The al* 
oftheeatate, leged letter of the Plaintiff, accepting the proposal, not 
tefuon^y "* being proved, the defence was the Statute of Frauds, in- 
the purchaser adequacy of consideration, and the Defendant's inability 
to a specific to make a title to a considerable part of the estate. 
P«rfo''«»nce, # Sir Samuel Romilly, and Mr. Benyon^for the Plaintiffs, 
vendor! * contended, that this was a clear case for a specific per- 
r *iQo n formance upon the letters, forming an agreement ac* 
L ^'^^ J cepted, 

Mr. Leach, Mr. Bell, and Mr. Buller, for the Defend^ 
ant. — ^Here is no evidence in writing of the Plaintiff's 
acceptance of the proposal to sell : the letter, by which, as 
is alleged, the Plaintiff signified his acceptance, not be- 
ing produced : but, admitting such a letter, it could not 
combined with a mere note m the third person, form an 

{(1) See CUuon v. BaiUy^ 14 Johns. Rep. 486 to 493.} 
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agreement signed within the Statute of Frauds ; (a) and M14* 
die subseauent letter, the onW paper signed by RuaMtU^ \^r%J 
has no reference to his preceaing note. Wuvn* 

Taking these papers however to form an agreement ^^^ 
conformable to the IStatute, there are other objections to "^ 
a specific performance : 1st, that a title cannot be made 
to a considerable part of the estate ; 2dly, the gross in- 
adequacy of the consideration. There is no decision, 
that a contract to sell for a tenth part of the value shall 
be enforced here ; though a Court of Law cannot meddle 
with such considerations ; and the case of M^rtlock v. 
Buller (b) contains much argument against such an exer- 
cise of this jurisdiction. Can a Court of Equity, profes- 
sing upon conscientious grounds to re|ieve against the 
defect of the legal remedy, aid a man in an attempt by 
taking advantage of ignorance to obtain an estate for a 
.tenth part of its value ? 

Sir Samuel Romilly^ in Reply. — Mere inadequacy of [ 190 ] 
price, if it had been proved, is no ground for refusing a 
specific performance. It was much pressed certainly in 
Mortlock V. Buller; but the argument received no counte- 
nance from The Lord Chancellor i who decided the case 
upon a very different ground, with perhaps some refine- 
ment ; and in White v. Damon (a) the same Lord Chan^ 
cellar decided, that inadequacy alone is no reason what- 
ever against executing a contract. 

The objection upon the Statute, that the last letter is 
not sufficiently connected with the two former, means, I 
presume, that the price does not appear upon the last ; 
but in these cases all the letters are to be taken together 
as the component parts of an entire agreement. The 
Court is required, as a jury, to say, whether this letter, 
does or does not, refer to the others ; and upon that as a 
conclusion of fact, tiiere can be no doubt. The accept- 
ance is in writing, as well as the proposal ; but it is only 
necessary to show an agreement in writing, binding the 
party to sell ; an agreement by the party to be charged ; . 
and that is done by producing this letter of the 11th of 
yuly ; which, being signed, removes the objection from 
the JForm of the note in the third person, (b) 

The third objection, that the Court will not decree the 
specific performance of a contract, which cannot be exe- 
cuted on the otheir side, from a defect of titie as to a 
material part, though a good objection by the purchaser, 
cannot be raised by the vendors whose heir is required 
to convey all, that his ancestor contracted to sell. 

faj Stat. 29 Ch. II. c. 3. Mmiton v. Tumvur^ 18 Fet. 175, and the re- 
ferencea. 

CbJ 10 r«. 292. f aj p. 190. 7 Vet. t^O. 

fbj Morvitonx. Tumour, \R Vet. 175. 
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1814. The Master of the RolU.—K% it is of great conaequence 

Uvx^ to preserve an- uniformity of decision upon the Sutute of 

WsnBBs Frauds, I shall consider, how.fiur these letters can be said 

yj^^ in conformity to the cases, that have been decided, to 

constitute an agreement. 



JVVp. 21. Ti^g Master of the JRoUe^^Tht first question in this 

cause, and the only one, on which any doubt can be en- 
teruined, is, whether the letter of the 11th of J[tily from 
Susacll can be coupled with the proposal to him of the 
5th ; so as to enable the Court to say, it was upon the 
terms contained in such proposal that Smsell agreed to 
sell the estate. I think, his letter plainly implies, that he 
had offered to sell upon some terms, in which he under- 
stood the PlaintiflP to have acquiesced s for it is evidently 
not an assent to any terms then first proposed to him. It 
begins thus: 

^* I am glad, vou have determined to purchase the Wa* 
" terinjr Farm ^ and concludes, " I will write to -ifr. 
** Hctrvey to inform him you have agreed to purchase the 
**esutc." 

Determination and agreement upon the part of the 
Plaintiff to purchase do seem necessarily to presuppose 
some proposal to sell ; for it would be absurd to speak of 
an original proposal from the PlaintiflP as a determination 
and agreement, bringing the business to such a close, as 
that it only remained to the Solicitors to confer upon the 
title. This letter therefore clearly implies an antecedent 
proposal, to which it is an assent. As to the nature of 
the proposal there is no controversy. It is in RusselPs 
handwriting; and, coupling that with the letter, they 
[ 192 ] amount to an agreement, signed by the party to be charged 
within die 4th section of the Sutute of Frauds. 

After the cases that have, been determined, (a) I should 
hardly be at liberty, notwithstanding the considerable 
doubt, thrown upon that point by Lord Redesdale^(h) (1) 
to refuse a specific peiformance upon the ground, that 
there was no agreement signed by the party, seeking a 
performance ; even if that were the case here ; which it 
IS not. Independent of the admission in the answer there 
is an acknowledgment, signed by the Defendant, that the 

faj ffuddleston ▼. Mrucoe, 11 Fm. 583. 591 ; tnd Stratford ▼. B^nvrth^ 
anie, vol. ii j}a^ 341. i^ee alio NaUon ▼. Oray, 3 Ch. Ca, 164 Owen T. 
Ikniet, 1 Veg, tm. 83. Setm r. SUuU^ 7 Vm. 265. JPVwfoT. Frcemtm, 9 Vm, 
351. 2 BaU. & Beat, 371. 

CbJ 1 Sch9. & Lrf. 34. 

{(1) See 14 Johns. Rep. 489.} 
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Platndff's letter to hiai contained an agreement for the 1S14. 
purchase. Then can the Defendant contend^ tllat there is \^^rsJ 
no evidence of the existence of such an agreement on the Wbstbbv 
Plaintiff's part? ''• 

It is then said, that there is a conuderable portion of '^^'^ 
this estate, to which no title can be made ; and therefore 
there can be no execution of the contract. That defence, 
simply so stated, is quite new in the mouth of the vendor. 
It is not necessary here to determine, whether under any 
circumstances of deterioration to the remaining property 
the vendor can be exempted from the obligation of coa- 
▼e3nDg that part, to which a title can be made t but the ^ 

proposition is quite untenable, that, if there is a consider- 
able part, to which no tide cim be made, the vendor is 
therefore exempted from the necessity of conveying any 
part 

It is then alleged, that the estate was sold gready be- 
low its fair value ; and upon that ground there can be no 
specific performance. Here again it is unneceasary to 
determine, as a general question, whedier inadequacy of L 1^^ ] 
price might, or might not, be a ground for refusing per- 
formance : (1) the case before the Court being that ot the 
proprietor of an estate, not alleged to have been under 
any incapacity or deficiency of judgment, or to have been 
led by accident or design into a misaipprehension of the 
value. On one side we see a vendor setting his own 
price ; obtaining it ; living a year and a half after the 
completion of the bargain ; and never expressing any dis- 
satisfaction, but accusing the purchaser of delay : on the 
other here is the testimony of one. farmer ; who in AfirH^ 
1814, looks over the estate; and says, that in his judg- 
ment that estate must in 1809 have been worth nearly 
double the price. The Court would treat men's contracts 
with great levity, if on such a state of circumstances it 
should refuse to carry them into execution. 

As to the lapse of time, it is clear, die parties con- 
tinued to treat long after die expiration ot the period 
first fixed upon, and very near up to RwselPs death. 
That therefore affords no ground for refusing the decree, 
which the Plaintiff prays. 

(1) See BuUoek t. SadSer, Amb. 76S. Csses cited 1 Fern. 143, note 1, 
snd 320, note 1. Mr, Saithby'i Ed. 8 Vet. 517. 9 Fet. 346. Burrowei t. 
Lock, 10 Fe9, 470. Mae Ohee v. Morten, 3 Sch, & Lef, 395, note, ibid. 
488. Qnjfith T. SpraUey^ C^Uer t. Brtrmn^ 1 Cox. 383. 438. 
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1814v 

RoLui» MUSSON o* MAY. 

Jhc, 1. 16. 

Under • co- BY a deed, dated the 20th of Mril^ 1807, dUsolvins 
SKXrr" *« partnership between the Plaintiff and John Ma^, the 
as soon as con* Plaintiff assigned to May all his interest in a lease, the 
treniently partnership ^ects, stock in trade, outstanding debts, 8ic* 
*®"*^^®^, m consideration dP two promissory notes, for 400/. and 
SJSSdc'^y 2^^- payable to the Plaintiff, or his order, at two and 
him aninst four months after date : and the deed contained a cove* 
tern/broken nant, that JMay, his executors, &c. shall and will, as soon 
Ae^ve^. •• convenienUy may be after the eacecudon thereof, wcU 
tor, leaving and truly pay, or cause to be paid, all axid every the 
debts undia- debts and sums of money now due and owiidg from the 
dT^^^d^ said co-partnership or joint trade to any person or .par- 
Ac other* a "^"** whomsoever, and also shall and will well and tmly 
debtbyspe- pay the aforesaid rent, and perform all and singular the 
cialty ; against covenants, &c. mentioned in the said lease, &c. ; and will 
J*^?^^^***- indemnify the Plaintiff, his heirs, &c. oi, from, and 
cannot retain against the said debts or sums of money, the payment 
hisownsimpleof the said rent, &c. and all such covenants, losses, 
®on*'*c^d«^t J charges, and expenses, as shall or may be recovered 
£bf iiTcqiua •gainst* sustained or expended, or become payable by or 
degree. ixxim. him or them, for or by reason or means of the non* 

payment or non-performance thereof respectively, or for 
or by reason or means of Plaintiff's name being made use 
of in any action, suit, &c. relative to any debts, mauers, 
&c. concerning the said joint trade in any manner how 
soever i with a provision for the Plaintiff to re-enter 
upon the said assigned estate and premises on non-pay* 
ment of the said sums of 400/. and 200/. / and an indorse- 
ment on the deed declaring, that, if any loss arises from 
bad debts, each party is to pay a proportion of it. 
[ 195 ] May died in October^ 1807, intestate ; leaving partner- 
• ship debts. undischarged. The Plaintiff, being applied to 
by the creditors, called on the administrator ot May to 
discharge them in pursuance of the covenant ; and on his 
refusal paid, on the 4th of yanttary^ 18Q8, a debt of 35/. 
8«. 6d. for goods sold to the partnership; and, having 
afterwards paid some other debts also for goods sold to 
the partnership, filed the bill, claiming to be reimbursed, 
and to have the other debts of the partnership paid out of 
the assets. 

The Defendant by his answer claimed to retain out of 
the assets a debt of 400/. secured to him by the intestate's 
bond in October^ 1806, and 150/. money lent to the intes* 
Ute upon his note, dated the 17th of June^ 1807. 

Sir Samuel Romilly^ and Mr. IVinthrop, for the Plain* 
itf^ argued, that the Plaintiff was at the death of the in« 
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testate a specialty creditor under the covenant ; which 1814. 
attached immediately upon the execution of the deed ; ' Kyv\J 
and at any time, while a debt remained undischarged, Mtrssov 
gave a right of action, which could not have been met ''• 

by a plea of non damnificattis : the liabili^ constituting *' 

the injury. Vin. Ab. Tit. Exec. Q. (a.) Cox v. yth 
S€ph.(a) 

Mr. Harty and Mr. Parker^ for the Defendant. — There 
was no breach of the covenant until January^ 1808 ; when 
the Plaintiff was damnified : at that time the Defendant 
was justified in retaining his own debt ; and the covenant 
could not be pleaded to an action even for a simple con- * 

tract debt. The clear result of the authorities is, that, [ 196 ] 
where a covenant by way of indemnity has not been, 
broken in the life of the covenantor, his executor, admi- 
nistering the assets among simple contract creditors, 
cannot be affected by subsequent breaches. If he pleaded 
the covenant, the Plaintiff might reply, that it was not 
broken ; and to an action upon the covenant the Defend- 
ant might plead plene admintstravit before breach. ToL 
Ex. ; (a) EUes v. Lambert ;(b) Vin. Abr. Tit. Exccut. (c) 
Milles y. Sherfield; (d) Woodcock v. Hem;(e) Plumer v. 
Marchant; (f) and Smith y. Harmon, (g) 

The Master of the Rolls. — ^The first question is, whether ^w, 16. 
the Plaintiff was a specialty creditor of the intestate at 
his death ; and it seems to me, that the case of Cox v. 
Jos^h (h) is a decisive authority that he was. 

Tne executor in that case alleged, not that the party 
indebted had paid the bond, but that it became due and 
payable in the life of the testator, was unpaid at his 
death, and still remained unpaid: therefore upon his 
death the bond was forfeited ; and so the Court ot King^s 
Bench held. Here the Plaintiff and the intestate were 
' jointlv indebted as partners ; and the intestate, having a 
valuable consideration, covenanted, that he alone would 
pay the joint debts, and indemnify the Plaintiff against 
them. The partnership debts due in the testator's life, [ 197 ] 
remained unpaid at his death : so that the legal liability 
to pay them fell entirely upon the Plaintiff. Then the 
covenant was as much broken in this case, as the bond 
was forfeited in the other. The only distinction is, that 
in that case the debt was ascertained : in this it depended 
upon an accoUfeit to be taken : but it is settled, that, if a 

faj 5 TermS^p. 307. fa J Page 222. 

rbj Mentioned in Laney v. Fairechild, 2 Vem. 101. Sec fTeni, Off. 
Ex. 141. 

f cj Title Exec. X. a. 5. PI. 12, and marein. C^J ^^' ^^' ^^2, 
Ce) Goldtb. 14, PI. 57, ffj 3 JBttrr. 1380. 

OJ 6 Mod. 142. Ca. 199. C^J 5 Term Bep. 307. 

Vol. III. ir 
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1814. covenant is broken, though the damages are unliquidated, 

Kj^r^ 4lie covenantee is a specialty creditor. 

MuBsoir The next consideration is as to the consequence. The 

^' Defendant, it is admitted, must retain for his bond debt. 

^' It is equally \:lear, that he cannot reuin against the Plain- 
tiff for the 150/. ; that being a debt merely by simple con* 
tract. 



The decree declared the Plaintiff a specialty creditor 

for the amount of his payments ; and that the Defendant 

in accounting for the assets was to be allowed to retain 

the sum of 150/. due upon the note, but not as against the 

' specialty debt. 



BoiM, WESTERN V. PIM. 

1814^ 

Bill for ipc- "^^^ ^^^ prayed the specific performance of an agree- 
dfic perform-' ™^°^ entered into in the year 1809, for a lease of a£sum 
anceofacon- to be granted to the Defendant by the Plaintiff for the 
tract to make term of five, seven, or nine years ; subject to be deter^ 
IksfcndantVs. ^^^^^ ^Y cither party, giving twelve months * notice prc- 
misaed: the vious to the end of any of the two first periods. After the 
Plaintiff har- answer was put in, no witnesses having been examined, 

.llSrCT*^^\e'!?a *^ Plaintiff before Michaelmas, 1813, gave notice to the 

'noSccto*quit Defendant to quit at Michaelmas, 1814. 
according^ to a Sir Samuel Romillyy and Mr. Home, for the Plaintiff^ 

proviso for de. Mr. Hart, and Mr. Newland,for the Defendant. 

terminingthe ' '•' •' 

lease* 
r * 198 1 '^^ Master of the Rolls on the ground, that the term to 
L ^ ^ J be granted by the lease was determined by the notice, 
dismissed the bill without costs. 
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1814. 
BIRCH V. WADE. Rol«. 

1814» 

yOHN- WILLDON, by his will, gave all his property ^^^^^^^' 
real and personal to trustees, in trust to pay certain pe- expressing his 
cuniary legacies, his debts, &c. and then to make the most wiu aodde- 
of the residue ; directing the trustees to pay the interest "'.^j^'V*'*^" 
to his wife for her life, and after her death to pay one- ^^i^of 
third of the interest of the residue to his brother '^JThomas his esutetnd 
for life, one other third of such interest to his sister cfftcts be left 
Charlotte Birch, and the remaining third to his sister Elu ^^^Jj^?^ 
xaketh Morris: that at the death of his sister Charlotte ^f^^^^^ 
£ircA^ one-third of the principal should be paid amongst such of her re- 
such of her children as she should think proper : that af- lations as she 
tcr the death of his brother Jhomas one-third * of the prin- ^ ^^^er 
cipal should be paid to bis brother's son ; and concluding jhe death of 
thus: his sisters, a 

** It is my will and desire, that the other third part of *™«^*o'^«' 
" the principal of my estate and effects be left entirely to "^e t^e of 
** the disposal of my dear and loving wife amonpsuch of her death, 
*^ her relations as she may think proper after the death of having^ made 
*• my aforesaid sisters." no disposition. 

The wife died without making any disposition. [ * 199 ] 

Mr. Leachy Mr. Grimwood^ and Mr. Bell, for the Plains 
tiffs^ contending, that this was a mere power to make 
such disposition among her relations as she may think 
fit, mentioned Bull v. Vardy, (a) and Brown v. Higgs^ (b) 
distinguishing Harding v. Glynn; (c) where it was im- 
posed as a duty. 

Mr. Hart, and Mr. Rovpell, for the Defendants^ relied 
upon Harding v. Glynn, as an authority, that this was a 
trust for the relations of the wife, with a power of dispo- 
sition among them. 

The Master of the Rolls. — After the best consideration Dee. 19. 
I can give this case, it does not appear to me to differ ma- ^ 

terially from the cases of Harding v. Glynn, and Brown 
V. Higgs. What the testator wills and desires by this 
clause, is, that one-third of the principal of his estate and 
eflPects shall be left entirely to the disposal of his wife [ 200 ] 
among such of her relations as she may think proper af- 
ter the death of his sisters. It is to be left, not to her dispo- 
sal, generally, but to her disposal among a particular class 
of persons ; leaving it to her to select from that class such 

fo J 1 to.iim. 270. 

fbj 4 Vet, 708. 5 Fet. 495. 8 Vet. 561. Affirmed on appeal by the 
House of Lords, in 1813. 

fcj 1 Aik. 469. MS. o^Mr. JoddreO, 8 Tw. 571. 
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1814« individuals as she shall think proper. We cannot stop in 
Xy^nJ the middle of the clause ; and say, all that he willed and 
Birch desired was, that she should have the disposal of one- 
^'^^ third ; but that it was no part of his will and desire, that 
her relations should have the benefit of that disposition. 
I think, the intention was, that her relations, at least such 
of them as she should designate, should have the benefit 
of that third. He had already made a disposition in fa- 
vour of his own relations ; and given them every thing he 
'intended to give them. According to the frame of his 
will, giving life interests to different persons after his 
wife's death, he could not give any part of the capital to 
her directly : but it was not unnatural to substitute her 
relations in her place with regard to that portion ef his 
property, which he did not choose to give to his own ; and, 
I think, that is what he meant; leaving it to her to desig* 
nate the persons and the shares. Then it is the same as 
Harding v. Glynn ; and her relations,' living at her death, 
will be entitled ; though there was no selection made by 
her. 



A declaration was made accordingly in favour of such 
persons as were the next of kin of the testator's widow 
at the time of her death. 



PROMOTIONS, 1844. 



ON the Resignation of Sir James Mansfield^ 
Sir Vicary Gibbs^ Lord Chief Baron, was ap- 
[K)inted Chief Justice of the Court of Common 
Pleas. 

Sir Alexander Thomson^ one of the Barons 
of the Court of Exchequer^ was appointed Lord 
Chief Baron. 

Mr. Richards was appointed a Baron of the 
Court of Exchequer; and was knighted. 

Mr. Bosanquet was called to the Degree of 
Serjeant at Law, 
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BANKRUPT. 

1. Order for pajineiit of a dividend in 
Bankruptcy with interest and costs 
on petition, under the Stat 49 Geo, 
d. c. 121. 8, 12, the Assignees not 
being prepared to state their objec- 
tion. £jp parte Atkineon* Page IS 

2. Distinction between a chai|;e of 



usury in Bankruptcy, and in Coorts 
of Law and Equity; where it mast 
be established by l^gal evidence, or 
in Equity by admission, with an 
offer to pay the real debt In Bank- 
ruptcy the proof is imposed upoa 
the creator ; and, if it fads, the aebt 
is wholly expunged. ExparUSeri' 
vener. Page 14 

3. Bankrupt protected under the Stat 
5 Geo. 2. c. 30. s. 5, through the 
whole period of his examination, 
enlarged by the Commissionen; 
though they had omitted to indorse 
the adjournment on his summons. 
Price^s Case. 25 

4. Under a separate Commission of 
Bankruptcy proof by s<rfTent part' 
ners, having paid the joint aebts 
since the £nkruptcy, on account 
of a misapplication by the Banknipt 
to his own use, not by contract, bat 
by fraud, exceeding his authority, 
and without the privity of his part- 
ners. Ex parte Fonge. 31 

5. Partner within the Stat 49 Geo. 3. 
c. 121. s. 8 ; as though not a surety 
strictly, a " person liable." £s 
parte JTonge. i^* 

6. Under a joint Commission of Bank- 
ruptcy joint property recalled from 

' a seoarate estate only as converted 
by fraud, not, as formerly, by con- 
tract express or implied from ao 
Quiescence, &c. ^ 

7m Exception, where one is also en- 
gi^ed in a different concern. i^* 

8. Cnder a separate Commission oi 
Bankruptcy, there being a solv^ 
partner, the separate estate applied 
to the separate creditors exclusiv^ 
ly. 5^ 

9. The drawer of a UU of excfaangei 
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though' not strictly a surety for the 
acceptor, who is generally primaiilj 
liable, may be in the nature of a 
surety: but the drawer, if first lia- 
ble by the real nature of the trans- 
action, with reference to the dis- 
tinction, whether the acceptor had 
effects, or not, is to have relief, as a 
^ person liable" within the Stat 49 
Geo. S. c. ISl. s. 8. Page 40 

10. Eouitable debt may be proved in 
BanKruptcjr; though it cannot be 
the foundation of me Commission, 
as the petitioning creditor's debt 

ib. 

11. A joint Commission of Bankruptcy 
not superseded on the ground of a 
previous separate Commission, pro- 
ceeding in Ireland* Ex fprte Cnd' 
land. 94 

12. The Bankrupt's books and papers 
being in the Master's office in Ire- 
lam m a suit by the English As- 
signees against the JrtsA, the As- 
signees were ordered to procure 
them, if necessary, or copies, if the 
Commissioners should think copies 
sufficient at the expense of the 
estate ; and the Bankrupt, not hav- 
ing the power or means of procur- 
ing them, not liable to commitment, 
if nis examination should thereby 
prove defective. Ex parte Crid' 
land. 94 

13. The Lord Chancellor will not make 
an order upon Commissioners how 
to conduct the examination of the 
Bankrupt Ex parte Cridland. ibl 

14. Commission ot Bankruptcy pend- 
ing analogous proceedings in an- 
olher country ; as the Cessio Bono- 
rum in Holland^ a similar proceed- 
ing in Busaia^ and, until uitely, a 
sequestration in Scotland, 97 

15. Formerly two Commissions of 
Bankruptcy supported together. As 
to the ground ot the modern prac- 
tice to supersede one, or making 
some regulation for supporting either 
according to justice, ^uery. . ib. 

16. Commission of Bankruptcy a de- 
mand of right. 98 

17. Effect of a separate Commission 
of Bankruptcy, passing all interest 
in joint estate to the Assignees : but 



the distribation confined by oider 
to the joint creditors. P^e 98 

18., Second Commission against an 
uncertificated Bankrupt strictly a 
nullity, though supported in prac- 
tice. 99 

19. Effect of a Commission of Bank- 
ruptcy, to pass personal property in 
Seottand ; not liable therefore to a 
subsequent sequestration there. As 
to the converse of that, and the ef- 
fect upon real estate in Scotland^ 
^uery. The Bankrupt could not be; 
compelled to convey. 100 

20. The Scotch Acts of Sequestration^ 
many of which passed Mnce the 
union, support the general principle, 
passing all the property ot a Bank- 
rupt to his Assignees. ib* 

21. Absolute discretion of creditors to 
refuse to sign Bankrupt's Certifi- 
cate: but a Bankrupt cannot be re- 
quired to procure means of complet- 
ing his examination, not within his 
own power, at the expense of hi^ 
friends. 103 

22. Equitable relief under a second 
Commission against an uncertifi- 
cated Bankrupt, with suggestion of 
property acquired in the subsequent 
trade, and want of notice by the 
subsequent creditors, refused on 
petition, with liberty to file a bilK 
Ex parte Storks. 105 

23. Effect of wilful misrepresentation 
as to credit ; giving a remedy by way 
of damaj^es on the ^und of fraud; 
but administered with great caution : 
in Bankruptcy therefore, where the 
evidence of the party is received, it 
must be in all particulars consistent^ 
clear, and unambiguous. Ex parte 
Carr. 108 

24. As to a Joint Commission includ- 
ing a dormant partner, Queru;^ a 
creditor, though he may, not being 
compelled to sue him. Ex parte 
Jdathews. 126 

25. Act of Bankruptcy by denial to 
a creditor who called, not for money^ 
but to buy goods, meaning to take 
his debt out in that way. ^x parte 
WhUe. 128 

26. Denial to a creditor, calling, not 
for payment, but for another pur- 
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|Mfie, an act of Bankruptcy, if under 
a conceptioa of the debtor, .that the 
object IB to demand payment : not, 
if he is aware of the object ; de- 
pending upon his intention, not the 
creditor's. Page 129 

ST. Deht) payable at a future day, will 
not, unless apon a written security, 
support a Commission of Bankrupt- 
cy, 130 

98. The Banker appointed under a 
Commission of Bankruptcy becom- 
ing Bankrupt, his estate is not en- 
titled to any dividend on a debt, 
proved by him against the other, 
iintil foil reimbursement of all pro- 
perty of that estate beyond the 
amount of his dividend. Ex parte 
OrahuTn* ib. 

99. Retired partner, with covenant of 
indemnity agEunst thexlebts in con- 
nderatioD of assigning his share of 
the property, admitted under a 
Commission against the remaining 
partner to prove a joint debt, pedd 
Dy him ; indemnifying the joint es- 
tate against the joint debts. Ejc 
parte ugilhy. 133 

aO. A Bankrupt under a separate Com- 
mission paying his separate credi- 
tors 20s. m the pound, not entitled 
to any allowance out of the surplus 
against the claim of joint creditors 
under the usual order. Ex parte 
Holmes. 137 

SI. Jurisdiction to control the choice 
of Assignees in Bankruptcy, havine 
an interest adverse to the generd 
creditors, if the question can be 
fiiirly tried without removal, by ap- 
pointing a person to act as an Aa- 
sirnee. Ex parte J^ills, 139 

92. investigation in that course di- 
rected under suspicions circum- 
stances, the costs depending on the 
result Ex parte MUls. ^ ib. 

SS. Joint creditors, not entitled to vote 
in the choice of Assignees under a 
separate Commission. 140 

54. An agent appointed to attend to 
their interest, with costs out of the 
estate, as an Assignee. ib, 

55. The rule as to taxation of a Soli- 
citor's bill adopted in Bankruptcy; 
and applies to tiie bill taxed by the 



Commissionm. Ex parte Weslott. 
JPageXAl 

36. On re4axation by the Master be- 
ing reduced above a sixth costs 
against the Solicitor. Ex farU 
WestaU. ib, 

37. Bankrupt knowingly permitting I 
fictitious debt to be proved not en- 
titled to his Certificate. Freydi- 
bur^'8 Case. 142 

38. Commission of Bankruptcy or- 
dered to be opened near four months 
after its date ; tiie delay arising from 
the Bankrupt, not the petitioning 
creditor. Harrison^s Case. 174 

See Practiob T. 

BARON AND FEME. 

See Evidence 3. Pleading 2. Sup- 
PLiCAvrr 1. 

BEQUEST. 
See Legacy generally. Will gene- 
rally. 

BILL. 
See Pleading 1. Trust and Taus- 
tees 1. 

BILLS OF EXCHANGB. 
See Bankrupt 9. 

BLANKS. 

See Executors 1. 

BOND. 

See Solicitor 6. 

BRIBERY. 
See Ward of Court 1. 



CANCELLATION OF WILL 
See Will 4. 

CHARITIES. 

1. Relief for Charities by petition, m- 
stead of inforroatioDy under we 
Stat 52 Geo. 3. c. 101, being li- 
mited to questions of abuse ofttm 
as between the trustees and the on- 

jects of the Charitjr, not WJJ^g 
to an adverse claim to landi « 
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having ' formerl J bdonged to the 
Charity. Ex ^rte Mees. Page 10 
S. Hie jurisdiction under the Stat 
52 Oeo. 3. c. 101, substituting pe- 
tition for information is cases of 
abuse of trusts for Charity, and 40 
Oeo, 3. e. d6, as to money entailed, 
discretionaiy. 11 

CHATTELS. 
See Heir-Looms 1, 2. 

CHILDREN. 

iSlee CoNSTRuoTioN 1. 3. 

CLERK IN COURT. 
See SoLicrroa 8, 9. 

CODICIL. 

See Will 4. 

COMMISSION TO EXAMINE 

ABROAD. 

See Praotick 4. 



COMPULSION. 

See Fraud 1. 

CONSIDERATION, 

CInadeauacy of. J 
See Specific Performance 5^ 

CONSPIRACY. 
See Ward of Court generally. 

CONSTRUCTION. 

1. Construction of a will, and settle* 
ment, as not comprehending great 
grandchildren under the description 
of children and grandchildren. Earl 
€f Orford v. ChurchUL 59 

S. Clear words in the operative part 
of a clause not controlled by ambi- 
guous words in the introduction. 

67 

3. Where there is a total want of per- 
sons properly answering the descrip- 
tion, others who do not so com- 
pletely answer it, may be let in: 
grandchildren, for instance, under a 
liberal construction of the word 
^ children," if there are none : but 
no such instance, if there are chil* 
dren. 69 

Vol, hi. 



4. Construction of an incorrect and 
ambiguous settlement, as vesting 
portions at the age of twenty-one 
asainst words importing a condition 
of surviving the parents; an inten- 
tion which, if clearly expressed, 
must prevail $ but is not to be infer- 
red, as not a rational construction 
of an ambiguous family settlement. 
Howgrave v. Cartier. Page 79 

5. Interpretation of the term '^ Execu- 
^^ tion," as applied to a Commission 
of Bankruptcy, that it is a process 
for all creditors legal and equitable. 

107 

6. Residuary disposition to the chil- 
dren of the testator's brothers and 
sisters as aforesaid, (named pre- 
viously as legatees,) who shall be 
livinff at his decease, atlwenty-five, 
equally; but in* case of the decease 
or any of the aforesaid brothers and 
sisters having issue, then the child 
or children to have the same share 
as if the parent had been living at 
his decease ; with maintenance and 
survivorship in case of the death of 
any unmarried and without issue. 

The first clear designation of ne- 
phews and nieces, living at his death, 
as the sole objects of his bounty, 
not altered or controlied by the sub- 
seauent designation of the brothers 
ana sisters, admitting questions of 
doubtful construction ; as to after- 
bom children. Barker v. Lea, 113 

7. Construction of a will, passing a 
fee without words of limitation. 
ChorlUm v. Taylor. 160 

8. As to the effect of a description of 
lands, as in the occupation of a par- 
ticular tenant, to restrain the legal 
effect of the word ^ estate" in a 
devise to pass the fee, ^uery. Chart' 
ton V. Taylor. ib. 

See Issue 1. Wiu. 1. 

COPYRIGHT. 

1. Copyright in translation, whether 
produced by personal application 
and expense, or gift; protected by 
injunction. Wifott v. Barnard. 77 

2. No copyright m specification of pa- 
. tents. iVyatt v. Barnard. i(. 

18 
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CORPORATTIQN. 
8u Pabthershzp S« 

COSTS. 
&e BAmuLUFT 36. InvamtS. Injunc- 
tion 4. Praotioe S. 7. Solicitor 
1, 2, 3. Specific PsEroRMANCE 
2,3. 

COVENANT. 
1. Relief against breach of coTenant 

Sr non-payment of rent: lessor 
erefore compelled to proceed on 
some other covenant, not admitting 
relief. Pagt 30 

<• Under a covenant to a retiring part- 
ner as soon as conveniently could 
be to pay the debts, and inaemnif j 
him agamst them, broken by the 
death of the covenantor, leavine 
debts undischarged, those debts paid 
by the other, a debt bj speciiuty ; 
against which the administrator can- 
not retain his own simple contract 
debt ; as he may a ddit in equal de- 
gree. MuMon V. Jfoy. 194 
See Injcnction 1, 2. 

CSBDIT, (Bx&miwOUm to.) 
8ee Practice 6, 7. 

CREDITOR. 
Bee LxTNATio 2. SoLicrron 8, 9. 



D. 

DEBT. 

SAse Bankrupt 10. Covenant 2. In- 
terest 2. Legacy 1. 

DEMURREIL 

8u Pleading 2. 

DESCRIPTION. 
Bee Construction 1. 

DEVISE, 
fliee Construction 6, 7, 8. 

DISCOVERY. 

Bee Pleading 2. 

DISMISSION. 

Ae Practice 1. S. 10, 11. Spboifio 

Peri ORMANOB 7. 



E. 

EJECTMENT. 
1. Abase in ejectment by deliverin| t 
particular specifying a breach of 
every covenant Page Sd 

ELECTION, ftoSw.; 
Bee Practice 2. 

. EVIDENCE. 

1. A foreign law must be proved ag t 
fact 99 

2. Engagement to pay the debt of bo- 
other, requiring writing under the 
Statute or Frauds. HO 

3. VITife'sevidencenotadmittedagtiDst 
her husband. 166 

4. Comparison of handwriting, though 
lately admitted as evidence, if con- 
firmed by the contents of correspoB- 
dence, refused in the instance of a 
single letter for the purpose of com- 
mitment. ¥Fade v. Broughtm. I7i 

8u Bankrupt 2S. Executors 1 
Trial, (J^Wy) 1. 

EXAMINATION. 

Bee Practice 12^ 

EXAMINATION TO CREDIT. 
Bee Praotioe 6, T. 

EXECUTION. 

Bee Construction 5. 

EXECUTORS. 

1. A blank space between the last bne 
of a will and the si^ture raises po 
presumption of an intention to dis- 
pose of the remdue against the legu 
rigiit of the executor. WMie r. 
WWitme. 7^ 

2. Evidence othred by the next of jdn 
rqected ; the presumption not bdn£ 
nused. WhUey.Wmmei. ^ 

3.SarvivorshipamongexeGators. Ww 
V. WmUame. ^ 

Bee Mortgage S. 

EXPECTANT HEIR. 
Bu Urooxsoismtious Bargain lA^* 
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F. 

FEME COVERT. 

8e$ Etidbnob 3. Fraud 1. Plbadino 

2. SuFPLicAvrr 1. 

FINE. 
See Fbaud 1. 

FRAUD. 

A record may be aifected by fraad ; a 
fine for instance; if the appearance 
of the woman was the effect of pre- 
Tious compulsion. Page 42 

See Bamkruft 4. 6. 23. Solicitor 5. 
Unconsoibrtious Bab:oain 192. 



6. 

GRANDCHILDREN. 

See Construction I. 3. Interbbt 3. 

GREAT GRANDCHILDREN. 

See CoNSTRuoTiov 1. 



H. 

HANDWRITING. 

See EviDBNOB 4. 

HEIRrLOOMS. 

1. Jurisdiction for the specific deliTery 
of chattels personal, especially in 
the nature A heir*looms. Earl of 
MaecUsjiBld y. DavU. 16 

2. Inspection ordered on motion of ar- 
ticles, claimed by the Pluntiffs, as 
heir-loQms,in a chest at the Banker's 
of the Defendant, insisting by an- 
swer on a lien. Barl of Mtedee" 
field V. Davis. ib. 

HUSBAND. 

See EviDBNOB S. Plbadino 1. 

HYPOTHECATION. 

SuJaIVS 1. 



L 

ILLEGITIMATE CHILDREN. 
fifes Imte&bst S. 



IMPUGATION. 
See Leoaoy T. 

INDICTMENT. 
See Ward of Court 2. 

INFANT. 

1. In the case of an infant Plaintiff, 
whether the cause can be heard oa 
bill and answer, Query. CawdeU v. 
Tatlock. Page 19 

2. Costs of the unsuccessful defence 
of an infant charged, not upon the 
general fund, but upon his own 
share. Earl of Orford v. ChMrckiU. 

59 
See MoRTOAOB 3. 

INFORMATION. 

See CHARrriBs 1, 2. Plbadino 1. 

Trust and Trustbbs 1. 

INJUNCTION. 

1. Injunction refused a«iinst ayerdict 
in ejectment upon a nreach <tf cove- 
nant by lessee for years as to the 
mode of cultivation : if admitting re- 
lief, the Defendant having been pre- 
vented from provinff other breacnes, 
against which no relief could be had ; 
as by assignii^ without license. 
Lovai V. Lard Sanelagh. 24 

2. Distinction as to an actual lease and 
a mere agreement. In the latter case 
no relief, if the covenant would have 
been violated: in the former scmie 
ground necessary, either by the con- 
duct of die lessor or under the Sta- 
tute, (4 Geo. 2. c. 28.) 29 

3. Plaintiff in a bill for an injunction 
must state at once the whole case 
within his knowledge : but the Court, 
though veiy jealous of amendment 
without prejudice to the injunction, 
permits even re-amendment ; ascer- 
taining precisely its nature, and by 
clear and positive affidavit that the 
Plaintiff had not a knowled|se of the 
facts, enaUing him to bnng that 
case upon the record sooner. Sharp 
V. Ashton. 144 

4. Re-amendment permitted without 
prejudice to an injunction, on affi- 
davit that the facts, which must be 
stated, came to the PlaintiS^s know* 
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ledge since the bill filed, and on 
payment of cosl^ Mair v. TheUu- 
son* Pog^ 145 

5. Injanction, restraining the sale of 
an estate until answer to a biU, al- 
leging a parol agreement to ex- 
change, partly performed bj the 
Plaintiff, having purchased an estate 
for the purpose. CurtU v. Marquis 
of Buckitighanu 1 68 

See CopTRiGHT 1. Practice 4. 10. 

INTEREST. 

1. Interest decreed to the full amount 
produced by a fund wrongfully with- 
neld from the proprietor. Earl of 
Orford v. CkurchilL 59 

fL At 4 per cent upon a demand, esta- 
blished as a debt against the funds 
of others. Earl of Orford v. 
ChurckilL ib. 

S. Interest from testator's death upon 
l^acies to his grandchildren, by 
implication : the 3)ject being a pro- 
vision and maintenance for the lega- 
tees, described as infant orphans, 
and some of them illegitimate. Hill 
Y.HiU. 183 

ISSUE. 

1. ^* Issue," an ambiguous term : some- 
times confined to children: some- 
times comprehending all descend- 
ants. 67 



JURISDICTION. 

1. Jurisdiction in Equity to tr^ ques- 
tions of &ct without the/ aid of a 
juiy: to be exercised by a sound 
discretion. 42 

2. Jurisdiction as to the right of elec- 
tion of the minister of a congrega- 
tion generally by mandamus; but, 
if no ground for that, may be in 
E<|uity. 155 

S. Dissenting establishments support- 
ed, if the aoctrine preached is toler- 
ated by Law. 158 

Bee Charities 2. Heir-loohb 1. 8o- 

LIOITOR 1. 



LANDLORD AND TENANT. 

j6ee Covenant 1. Injunction 1, 2. 



LEGACY. 

1. Distinction between the specific be- 
quest of a debt, and lesacies oat of 
it SndUi y. FUxgertUd. PageZ 

2. Legacies out of a specific rand, 
given over in case of lapse or de&th 
of tiie legatees, before the fiind 
should be realized, not ertendedby 
a subsequent recital of the fimd, as 
"willed to" those legatees over. 
The surplus therefore passed under 
die resiauary clause. Bndtk v. Fitx- 
eerald. Hk 

3. Xegacies specific in one sense, as 
out of a particular fund: pecuniary 
in another, as of definite sums if 
money ; not a gift of the fiind itself 
or anj aliquot part of it 5 

4. Distuction between a l^ury of a 
sum of money, though witiiaplain 
reference to the fund, out of which 
it is given, and a bequest of the 
fund itself with all the chances of 
its actual amount 5 

5. CordeU v. AWen, 2 VertL 148; 
that legatees are entitled to the sur- 
plus in proportion to their l<^cies 
under the general introduction, de- 
claring the will a disposition of all 
the estate, overruled. ^ 

6. Legacy by recital ; if not incon- 
sistent with present gift; as* by re- 
ferring to antecedent gift ^ 

7. No implication of legacy from re- 
cital, unless clearly nothing, to 
which it can refer, in the will 8 

See Interest 3. 

LEGATEE. 

See SoucrroR 8, 9. 

LESSOR AND LESSEE. 

See Covenant 1. Injunction \j 2. 

Specific Performance T. 

LETTER. 

See Sfboifio Perfobmanob 4. 

LIEN. 

1. Lien on a ship for repairs done 

abroad without hypothecation; ^ 

to advances for any other purpos^ 

(fuery. ExparU tkdkett. 1^^ 

See Hsui*LooM 9. 
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LUNACY- 

1. Appobtment of committee of a lu- 
natic without a reference $ and the 
balances to be paid in on affidavit, 
without annual account before the 
Master, the properiy being very 
small. Ex parte Piekard, Page 127 
S. A Junatic trustee within the Sta- 
. tute 4 Geo. S. c. 10, must be with- 
out interest or duty. Therefore, 
havinff an interest as a creditor, the 
trust bein^ to sell for payment of 
debts, he is not within uie Act. Ex 
parte TuHn. 150 

See Mortgage S. 



M. 

MANDAMUS. 
Bu Jurisdiction 2. 

MARIUA6E. 
Bee Ward of Court 1. 3« 

MASTER-EXTRAORDINARY. 

8u SoUOITOR 4. 

MILL, (Ancient.) 
Bee TrrHEs 1. 

MISREPRESENTATION. 
1. Misrepresentation of a fiict, mis- 
leading others to deal for value upon 
the fiiuth of it, binding on the per- 
son making it 111 
Bee Bankrupt 23. 

MONEY, (paying into Court) 
Bee Fractice 4. 

MORTGAGE. 

1. No relief to a mortgagor under the 
Statute 7 Geo. 2. c. 20, the mortga- 
gee being entitled to execution. 
3mts ▼. Lloyd. 15 

2. The title deeds being stolen from a 
mortgagee, the account directed 
with an inquiry. Btokoe v. Robson, 

51 

3. Mortgagee, within the Statutes 7 
Ann. c. 19, as to infants, and 4 Geo. 
2. c 10, as to lunatics, thouj^ en- 
tled as co-executor and residuary 
legatee to the mortgage money: die 



dischaige of the other executor 
leaving a naked trust Page 151 
Bee Will 1, 2. 



N. 

NEXT OF KIN. 

Bee Trust and Trustees 2. 

NOTICE, (to quit) 
Bee Specific Performance 7. 



P. 

PARTIES. 
Bee Partnership 4« 

PARTNERSHB^. 

1. Obligation of a partner to apii ^ 
property, as received, to partnersnip 

Surposes, or to charge himself, as 
ebtor, in the partnership books. 36 

2. Partnership by a public declaration 
in an advemseroent of dissolution. 
Ex parte Matthews. 125 

3. Soaety for relief in sickness, &c« 
by means of a fund raised by sub- 
scription of the members, consider- 
ed merely as a partnership, having 
no corporate character. Beaumont 
v. Meredith. 180 

4. In a suit, therefore, against the 
trustees by some memlwrs for an 
account, alleging a dissolution con« 
trary to the articles, all other mem- 
bers must be parties. Beaumont v. 
MeredUh. ik 

Bee Bankrupt 4, 5. 8. 24. 28. Covk- 

NAMT 2. 

PART PERFORMANCE. 

Bee Injunction 5. 

PATENT. 

Bee Copyright 2i 

PETITION. 

Bee Charities 1, 2. 

PETITIONING CREDITOR. 
Bee Bankrupt 10. 

PLEADING. 
1. Distinction between information 
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and bill: ihe. former not nectissarj, 
where the sui^ect is a pubUc right, 
as the election <lf a nuaister by the 
parishioners or congregation, unless 
connected with the revenue. P. 154 
2. Demurrer of a married woman to a 
ImU of discovery against her and her 
husband in aid of an action for a 
debt OQ her account, allowed. Bar- 
ron ▼. Grillard. 165 

PRACTICE. 

1. Bill after the usual motion to dis- 
miss for want of prosecution, retain- 
ed on terms of pairing costs, &c. on 
^plication, within a reasonable 
time, not, as formerly, ex parUj 
but special, on affidavit with notice. 
FnUer v. Willis. 1 

2. Order to compel election to proceed 
at Law, or in Equity of course ; but 
if upon a false suggestion, that the 
suits are for the same matter, dis- 
charged: and that question, if of 
any difficulty, referred to the Mas- 
ter; and all proceedings stayed in 
the mean time. MilU v. Fry, 9 

3. Order to withdraw replication on 
payment of 20s. costs of course : 
the General Order 27th JprUj 1748, 
giving a discretion to exceed 40s. 

^ costs in case of dismissal on bUl and 
answer. Cowddl v. Tatlock. 19 

4. Order for a Commission to examine 
witnesses abroad, returnable with- 
out delay, pending an injunction 

S;ainst an action, wi&out paying 
e money into Court. Cock ▼• Do- 
novan, 76 

5. A Defendant, who instituted the 
suit as the Plaintiff's Solicitor, after 
several years not having put in an 
answer, ordered to answer within a 
week. Mootham v. Hale, 92 

6. Examination to credit limited to the 
general question, whether the wit- 
ness is to be bdieved upon his oath. 
Jhum, 93 

7. An affidavit in Bankruptcy with 
that view, eoing to particular facts, 
and scandidous, taken off the file, 
Willi costs. dfnoR. ib. 

S. In a creditor's suit bidding opened 
on ah advance of 500L upon 10,000L; 
paying the advance into Court and 



the expenses of the discharged par- 
chaser. Brook9y.8naM,Fiigei4A 

9. Institution of a sait on behalf of 
persons, having a common interest, 
not directed on moti<m and affidavit, 
without a reference to the Master, 
whether it is for their benefit Mf^- 
grave v. Medex, 167 

10. Motion to dismiss the bill for 
want of prosecution since the tn- 
swer, not prevented by an injunc- 
tion. Day V. 8nee. 170 

11. Notice not proper; and the pro- 
duction of the Six Clerk's Certifi- 
cate to the Register sufficient with- 
out producing it in Court Itey v. 
8nee. ii» 

12. Examination of Defendants, exe- 
cutors to interrogatories, exhibited 
by the Plaintifl^ a co-executor, un- 
der a decree to account, taken bf 
Commission and returned to the 
Six Clerk's office, being for the 
benefit of all parties, the other De- 
fendants, creditors and legatees, en* 
titled to the benefit of it, and to tike 
copies. Dyeit ▼. Anierton, 176 

See Intant 1. Injunction 3. Souoi- 
TOR 8, 9. 

PROMOTIONS. 
Bee Paob 201. 

PROTECTION. 
See Bankrupt 3. 

PROTESTANT DISSENTERS. 

See JuRisnionoN 2. 3. Plkaoino 1* 
Trusts and Trustees 1. 

PURCHASER. 

iS^ Injunction 5. Specific Perfobm- 

anoe generally. 



RECEIVER. , 

1. Surety for a receiver indcmmfiwi 
out of the balance due to him- 
CAoesup V. Harrison, ^^ 

RECITAL. 

8u Legaot 6f 7« 
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RECORD. 

fiCee Fraud 1. 

HELATIONSL 

Su T&U8T AND TausnrEES 2. 

RELIEF. 
8u Bankrupt 82. Covknant 1. In- 
junction SL Mortgage 1. Unoon- 
80IEMTIOUB Bargain 1, 2. 

REPLICATION. 
SmPraotioxS. 

RESIDUE. 

Su Executors 1. 

RETAINER. 
Set Covenant 2. 

REVENUE. 
Set Pleading 1. 

ROMAN CATHOUC. 
Be€ SoucrroR 4. 



SCANDAL. 
Su Practice ?• 

SEQUESTRATION, (Scotch.) 
See Bankrupt 17. 19, 20. 

SETTLEMENT. 

See Construction 1. 4. 

SHIP. 
SeelMsx 1. 

SOLICITOR. 

1. No jurisdiction for taxing a Soli- 
citor's bill of costs, for obtaining 
an Act of P&rliament Ex parte 
Wheder. Page 21 

. 2. Taxation of a Solicitor's bill in. the 
House of Lords only through recog- 
nisance. • 22 

3. Distinction between costs of an ap- 
peal before the House of Lords and 
of soliciting a bill, which an j one 
WBJ do. 22 

4. Petition of an Attorney* a Roman 
Catholic, to have the oath under the 



Statute 31 Geo. 3, ^bstituted for 
the oath of supremacy in a Com- 
mission for swearing nim a Master 
Extraordinary, refused. JtgaVj Ex 
parte. Page 169 

5. Taxation of a Solicitor's bill refused 
after a security given, payment and 
acquiescence : some chaiges, though 
improper, not being so gross as to 
amount to fraud. Pkmierleath v. 
Eraser. 17 A 

6. Generally a bond, taken by a Soli- 
citor from the client in the progress 
of a cause, subject to taxation. 175 

7. Solicitor^ bill not taxed after pay- 
ment and long acquiescence, unless 
▼ery gross chains distinctly point- 
ed out t^. 

8. Practice for one Solicitor and Clerk 
in Court to be concerned for all par- 
ties admitted, but disapproved by 
The Lord Chancellor. 1 77 

9. Reason of the practice, to prevent 
the interposition of each creditor or 
legatee ; for which the leave of the 
Court is necessary. ib. 

See Bankeuft 35, 36. Practice 5. 

SPECIFIC PERFORMANCE. 

1. Specific performance decreed against 
the purchaser of an estate upon die 
note, made by the auctioneer, as his 
agent lawfully authorized within 
the Statute of Frauds. Khneye v. 
Proctor. 57 

2. Costs to a purchaser: the vendor 
having established his title before 
the Master, after contest^ upon a 
different ^und from that in the ab- 
stract delivered. Fielder y.Higgin" 
son. 148 

3. Decree for specific performance 
without costs to the Plaintiff, the 
vendor: the title, though estdilish- 
ed before the Master, not being clear 
upon the abstract ■ v. Col- 
Itnge. 143 

4. Contract for land within the Sta- 
tute of Frauds, (s. 4.) by a letter, 
si^ed by the vendor, combined 
with his proposal by a note in the 
third pereon, specifying tiie price. 
fFeetem v. RasteU. 187 

5. liiadequacy of consideration no 
ground for resisting the execution 
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of a contract to sell ; the vendor not 
being under an j incapacitj of judg- 
ment or led bf accident or (fesign 
into a misapprenension of the value. 
Western v. RusselL Page 187 

6. Pefect of dtle to a considerable 
part of the estate, though a good ob- 
jection by the purchaser to a specific 
performance, not bj the vendor. 
Western v. RussM. ih. 

7. Bill for specific performance of a 
contract to make a lease to the De- 
fendant dismissed: die Plaintiff hav- 
ing after answer given a notice to 
quit according to a proviso for de- 
termining the lease. ifestemr.Per^ 
Tin. 197 

See Injukotiok 5. 

STATUTEa 

Statute 99 Car, 2. c. 3. See Specific 
Performance 1.4. Evidences. 

7 •tfftn. 3. la See Mort- 
gage 3. 

^ 4 Geo. 2. c. 10. See Lunatic 



2. Mortgage 3. 

- 4 Geo. 2. c. 28. Su Injunc- 



tion 2. 

5 Geo. 2. c. 20. 5. 5. i9ee Bank- 
rupts. 

. 7 Oeo. 2. c. 20. See Mort- 



gage 1. 

31 Geo. S. c« 32. See Solici- 
tor 4. 

40 Geo. 3. c. 56. See Cha- 

ritt2. 

- 49 Geo. 3. c. 121. 8.1Z. See 



Bankrupt 1. 

52 Geo. 3. e« 101. See Cha- 



rtttI, 2. 

8UPPLICAVIT. 
]• Order for securitj under a writ of 
supplicavU on articles by a wife 
agamst her husband. Dofrtyn's Case. 

183 

SURETY. 

fiiee Bankrupt 5. 9. Receiver 1. 



SURVIVORSHIP. 
See Executors 3* 



TAXATION. 

See Bankrupt 35, 36. SouorroR 1, 

2.5,6. 

TENANTS IN COMMON. 
i8fee Will3. 

TITHES. 
1. Account o( tithes decreed as to two 
pair of new stones added to an an- 
cient mill. Mmbyv, Taylor. FageJl 

TITLE. 

See Specific Performanoe 6. 

TITLE DEEDS. 

See Mortgage 2. 

TRANSLATIONS, 

COf Literary Works,) 

See Copyright 1* 

TRIAL, (mw.) 
1. The improper rejection of written 
evidence no g;round for grantina; a 
new trial of an issue; the CourtSe- 
ine satisfied with the verdict upon 
all the evidence, including that re- 
jected. Hampson v. Hamfson. 41 

TRUSTS AND TRUSTEES. 

1. Joint purchase, to hold to the pur« 
chasers, their heirs, successors, and 
assigns for ever, in trust for erecting 
a Protestant Dissenting Chapel : the 
reflation of such an establishment, 
with no fixed revenue, but support- 
ed only bj voluntary contribution, 
b thct proper sutgect of a bill, not an 
information : the appointment of a 
minister in the congregation ^ne- 
rally, not in the heir of the surviving 
trustee : the number of trustees to 
be kept up : but the mode of ap- 
pointing them and the minister, whe- 
ther by the minority simply or in 
any more limited way, being uncer- 
tain, an inquiry was directed, who 
according to the nature of the esta- 

' blishment are entitled to propose 
trustees, and elect and approve a 
minister. Dams v. Jenkins* 151 
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2. Testator expressing his wjll and 
desire, that one-thira of the princi- 
pal of his estate and effects be left 
entirely to the disposal of his wife 
amons such cf tier relations as she 
inaj^ uiink proper after the death of 
hia sister, a trust for her next of kin 
at the time of her death, having 
made no disposition. Birch v. fFade. 
Pose 198 

iSEee CHaiuTiKs 1, 2. Lut^tic 2. Part- 

NKRSHIP 3, 4. 



U. 

UNCONSCIENTIOUS BARGAIN. 

1. Unconscientious bargain to pay four 
times the money ac^anced subject 
to the contingencT of the borrower, 
young and in good health, surviving 
a young, but very bad life, and a 
very improbable chance of issue. 
The securities to stand only for the 
principal advanced, interest, and 
costs under the circumstances : no 
fraud, the terms proposed by bor- 
rowerto several others being merely 
acceded to. Bowes v. Heaps, 117 

2. The mere absence of fraud does not 
necessarily decide upon the validity 
of the transaction. 119 

- 3. Relief against an unconscientious 
tiargain upon the contingency of 
death without issue. ' 120 



USURY. 
Sse Bankrupt 9. 



V. 

VENDOR AND VENDEE. 

{ IxjUM oTioN 5. Specific PsaFOBBf- 
ANcs, generally. 



.W. 

WARD Of COURT. 

1. Affidavit of a bribe, ofered to a po- 
lice officer to assist in obtaining 
possession of a Ward of the CQurt, 
ordered to be laid before The Mar- 
ney OeneraL Wade v. Broughtofu 

Page 172 

2. Marriage of a Ward of the Court 
under gross circumstances punisha- 
ble, beyond commitment, by indict- 
ment, as a conspiracy. tVade v. 
Broughton, ib, 

3. The endeavour to bribe a man to 
commit an offence is itself a very 
serious offence. 176 

WIFE. 
See FsME Covert, giroerally. 

WILL. 

1. Construction of a will, as passing 
an estate, originally on mortgage, 
but foreclosed : the testator's inten- 
tion appearing to dispose of all his 
interest, though inaccurately men- 
tioned, both as land mortgaged, 
aftd as money due on mortgage. Aftt- 
berschildt v. Sehioit, 45 

2. Will of mortgascfe disposing of the 
money carries liis interest in the 
land. 49 

3. Bequest in the form of a letter to 
the testator's mother and sifters; 
expressed thus, ^^ to be divided 

' amongst you." 

A tenancy in common among 
those livine at that time ; and the 
shares of mose who died in the tes- 
tator's life-time lapsed. Merman v. 
Burrows^ 54 

4. Cancellation of a codicil effectual 
notwithstanding an interlineation to 
the same effect left standing in the 
will. Uttersan v. Utterson, 128 

See CoNSTRuonoN 7, S. Trust and 
Trustees 2. 
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